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ACT
To give effect to the right to fair labour practices referred to in section 23 (1) of the
Constitution by establishing and making provision br the regulation of basic conditions of
employment; and thereby to comply with the obligatns of the Republic as a member state
of the International Labour Organisation; and to provide for matters connected therewith.
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CHAPTER ONE
DEFINITIONS, PURPOSE AND APPLICATION OF THIS ACT (s s 1-5)
1 Definitions

In this Act, unless the context indicates otheewis

‘agreement’ includes a collective agreement;

‘area’ includes any number of areas, whether or not goatis;

'bargaining council’ means a bargaining council registered in termth@iLabour
Relations Act, 1995, and, in relation to the pubkkevice, includes the bargaining councils
referred to in section 35 of that Act;

'basic condition of employment'means a provision of this Act or sectoral deteation
that stipulates a minimum term or condition of eoyphent;
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'CCMA" means the Commission for Conciliation, Mediation @rbitration established
in terms of section 112 of the Labour Relations, AQ95;

‘child" means a person who is under 18 years of age;

‘code of good practice'means a code of good practice issued by the Mmistterms of
section 87 of this Act;

‘collective agreement'means a written agreement concerning terms anditemms of
employment or any other matter of mutual interesictuded by one or more registered trade
unions, on the one hand and, on the other hand-

(@ one or more employers;

(b) one or more registered employers' organisations; or

(c) one or more employers and one or more registergdiogners' organisation;
'‘Commission’ means the Employment Conditions Commission estadxdi by section 59

1);

‘compliance order' means a compliance order issued by a labour it@pecterms of
section 69 (1);

‘Constitution’ means the Constitution of the Republic of Southcaf 1996 (Act 108 of
1996);

‘council’ includes a bargaining council and a statutory coun

'‘Department’ means the Department of Labour;

'Director-General' means the Director-General of Labour;

'dispute’ includes an alleged dispute;

‘domestic worker' means an employee who performs domestic workerhtme of his
or her employer and includes-

(@) agardener;

(b) a person employed by a household as driver of amvehicle; and

(c) aperson who takes care of children, the agedsittke the frail or the disabled,
but does not include a farm worker;

‘employee’' means-

(@ any person, excluding an independent contractoo, wdrks for another person
or for the State and who receives, or is entitteceteive, any remuneration; and
(b) any other person who in any manner assists iniogrgn or conducting the
business of an employer, ,
and'employed' and'employment' have a corresponding meanifig;

‘employers’ organisation' means any number of employers associated togethire
purpose, whether by itself or with other purposésegulating relations between employers and
employees or trade unions;

‘employment law' includes this Act, any other Act the administrataf which has been
assigned to the Minister, and any of the followiajs:

(@ The Unemployment Insurance Act, 1966 (Act 30 of@)96
(b) the Skills Development Act, 1998 (Act 97 of 1998);
(c) the Employment Equity Act, 1998 (Act 55 of 1998);
(d) the Occupational Health and Safety Act, 1993 (Acbt81993);
(e) the Compensation for Occupational Injuries and &sss Act, 1993 (Act 130 of
1993);
[Definition of 'employment law' substituted by soflAct 11 of 2002.]
‘farm worker' means an employee who is employed mainly in @oimmection with



farming activities, and includes an employee wh@Nytor mainly performs domestic work in a
home on a farm;

‘Labour Appeal Court’ means the Labour Appeal Court established by sedtd of
the Labour Relations Act, 1995;

‘Labour Court' means the Labour Court established by sectiorol®ie Labour
Relations Act, 1995;

'labour inspector' means a labour inspector appointed under sec8par@l includes
any person designated by the Minister under thaiseto perform any function of a labour
inspector;

‘Labour Relations Act, 1995'means the Labour Relations Act, 1995 (Act 66 &5)9

'medical practitioner' means a person entitled to practise as a mediaelifponer in
terms of section 17 of the Medical, Dental and $eqpentary Health Service Professions Act,
1974 (Act 56 of 1974);

'midwife’ means a person registered or enrolled to praasisemidwife in terms of
section 16 of the Nursing Act, 1978 (*Act 50 of 897

'‘Minister' means the Minister of Labour;

'month’' means a calendar month;

'NEDLAC' means the National Economic, Development and LiaBouncil established
by section 2 of the National Economic, Developmaard Labour Council Act, 1994 (Act 35 of
1994);

‘ordinary hours of work' means the hours of work permitted in terms ofise@ or in
terms of any agreement in terms of sections 12pr 1

‘overtime' means the time that an employee works during aodayweek in excess of
ordinary hours of work;

'prescribe’ means to prescribe by regulation §mescribed' has a corresponding
meaning;

‘public holiday' means any day that is a public holiday in termthefPublic Holidays
Act, 1994 (Act 36 of 1994);

'public service' means the public service referred to in secti¢h) bf the Public Service
Act, 1994 (Proclamation 103 of 1994), and includeg organisational component contemplated
in section 7 (4) of that Act and specified in tirstfcolumn of Schedule 2 to that Act, but
excluding-

(@ the members of the National Defence Force;
(b) the National Intelligence Agency;
(c) the South African Secret Service;
(d) the South African National Academy of Intelligence;
(e) Comsec.
[Para.(e) added as paré&d) by s. 40 (1) of Act 65 of 2002 and by s. 26 of A8tof 2002 and
added as parée) by s. 25 (2) of Act 52 of 2003.]

'registered employers' organisation'means an employers' organisation registered under
section 96 of the Labour Relations Act, 1995;

'registered trade union' means a trade union registered under section gGdfabour
Relations Act, 1995;

‘remuneration’ means any payment in money or in kind, or botmaney and in kind,
made or owing to any person in return for that @ensorking for any other person, including
the State, antlemunerate' has a corresponding meanitg;



'sector' means an industry or a service or a part of anstngl or a service;
'sectoral determination' means a sectoral determination made under Chajgjet;
'senior managerial employeemeans an employee who has the authority to hire,
discipline and dismiss employees and to represenémployer internally and externally;
'serve’ means to send by registered post, telegram, tedketax or deliver by hand;
'statutory council' means a council established under Part E of Chdpte the Labour
Relations Act, 1995;
'temporary employment service'means any person who, for reward, procures for, or
provides to, a client, other persons-
(@ who render services to, or perform work for, therdt and
(b) who are remunerated by the temporary employmenwicser
'this Act' includes the Schedules and any regulation maderuhid Act, but does not
include the headings or footnotes;
'trade union' means an association of employees whose pringipabse is to regulate
relations between employees and employers, inajuaiy employers' organisations;
'trade union official' includes an official of a federation of trade urgp
'trade union representative' means a trade union representative who is entibled
exercise the rights contemplated in section 14efliabour Relations Act, 1995;
'wage' means the amount of money paid or payable to qiogme in respect of ordinary
hours of work or, if they are shorter, the hourearployee ordinarily works in a day or week;
'week' in relation to an employee, means the period eéselays within which the
working week of that employee ordinarily falls;
'‘workplace' means any place where employees work;
‘workplace forum' means a workplace forum established under Chaptérthve Labour
Relations Act, 1995.
2 Purpose of this Act
The purpose of this Act is to advance economiebigpment and social justice by
fulfilling the primary objects of this Act which e
(@) to give effect to and regulate the right to falvdar practices conferred by section
23 (1) of the Constitution-
(1 by establishing and enforcing basic conagit@f employment; and
(i) by regulating the variation of basic conalits of employment;
(b) to give effect to obligations incurred by the Reljpubs a member state of the
International Labour Organisation.
3 Application of this Act
(1) This Act applies to all employees and empleyetcept-
(@) members of the National Intelligence Agency, thatB8&frican Secret Service
and the South African National Academy of Intelhge;
[Para.(a) substituted by s. 40 (1) of Act 65 of 2002.]
(b) unpaid volunteers working for an organisation seg\a charitable purpose;
(c) the directors and staff of Comsec.
[Para.(c) added by s. 26 of Act 68 of 2002 and by s. 2®{Act 52 of 2003.]
(2) This Act applies to persons undergoing vocetidraining except to the extent that
any term or condition of their employment is regedhby the provisions of any other law.
(3) This Act, except section 41, does not applype¢sons employed on vessels at sea in
respect of which the Merchant Shipping Act, 195&t(37 of 1951), applies except to the extent



provided for in a sectoral determination.
4 Inclusion of provisions in contracts of employmen

A basic condition of employment constitutes a tefrany contract of employment
except to the extent that-

(@ any other law provides a term that is more favoler&inthe employee;
(b) the basic condition of employment has been replagaied, or excluded in
accordance with the provisions of this Act; or
(c) aterm of the contract of employment is more faable to the employee than the
basic condition of employment.
5 This Act not affected by agreements

This Act or anything done under it takes precedene@r any agreement, whether entered

into before or after the commencement of this Act.
CHAPTER TWO
REGULATION OF WORKING TIME (ss 6-18)
6 Application of this Chapter
(1) This Chapter, except section 7, does not ajaply
(@ senior managerial employees;
(b) employees engaged as sales staff who travel torémises of customers and
who regulate their own hours of work;

(c) employees who work less than 24 hours a monthrf@maployer.

(2) Sections 9, 10 (1), 14 (1), 15 (1), 17 (2) 48d1) do not apply to work which is
required to be done without delay owing to circianses for which the employer could not
reasonably have been expected to make provisiomvhith cannot be performed by employees
during their ordinary hours of work.

(3) The Minister must, on the advice of the Conwiois, make a determinatidhthat
excludes the application of this Chapter or anyision of it to any category of employees
earning in excess of an amount stated in that matation.

[Date of commencement of sub-s. (3): 21 March 1]998.
(4) Before the Minister issues a notice in terrsubsection (3), the Minister must-
(@ publish in theGazette a draft of the proposed notice; and
(b) invite interested persons to submit written repnést@ns on the proposed notice
within a reasonable period.
[Date of commencement of sub-s. (4): 21 March 1]998.
7 Regulation of working time
Every employer must regulate the working time atreemployee-
(@ inaccordance with the provisions of any Act govwggroccupational health and
safety;
(b) with due regard to the health and safety of emm@eye
() with due regard to the Code of Good Practice orRiégulation of Working
Time"* issued under section 87 (@); and
(d) with due regard to the family responsibilities afoyees.
8 Interpretation of day

For the purposes of sections 9 to 'tlay’ means a period of 24 hours measured from the

time when the employee normally commences work,'deity’ has a corresponding meaning.
[S. 8 substituted by s. 2 of Act 11 of 2002.]
9 Ordinary hours of work **



(1) Subject to this Chapter, an employer may aqtire or permit an employee to work
more than-

(@ 45 hours in any week; and

(b) nine hours in any day if the employee works foefdays or fewer in a week; or

(c) eight hours in any day if the employee works onertban five days in a week.

(2) An employee's ordinary hours of work in teroisubsection (1) may by agreement
be extended by up to 15 minutes in a day but naerti@an 60 minutes in a week to enable an
employee whose duties include serving memberseoptilic to continue performing those
duties after the completion of ordinary hours ofkvo

(3) Schedule 1 establishes procedures for thergssiye reduction of the maximum
ordinary hours of work to a maximum of 40 ordinagurs of work per week and eight ordinary
hours of work per day.

10 Overtime"*

(1) Subject to this Chapter, an employer may aqtire or permit an employee to work-

(@) overtime except in accordance with an agreement;

(b) more than ten hours' overtime a week.

[Sub-s. (1) substituted by s(&) of Act 11 of 2002.]

(1A) An agreement in terms of subsection (1) matyraquire or permit an employee to
work more than 12 hours on any day.

[Sub-s. (1A) inserted by s.(B) of Act 11 of 2002.]

(2) An employer must pay an employee at leastamtkeone-half times the employee's
wage for overtime worked.

(3) Despite subsection (2), an agreement may gediar an employer to-

(@ pay an employee not less than the employee's oydiveege for overtime worked
and grant the employee at least 30 minutes' tirherofull pay for every hour of
overtime worked; or

(b) grant an employee at least 90 minutes' paid tiheokach hour of overtime
worked.

(4) (@) An employer must grant paid time off in terms olbsection (3) within one month
of the employee becoming entitled to it.

(b) An agreement in writing may increase the periotct@mplated by paragrah) to 12
months.

(5) An agreement concluded in terms of subse¢tipmvith an employee when the
employee commences employment, or during thetfirse months of employment, lapses after
one year.

(6) () A collective agreement may increase the maximurmged overtime to 15
hours a week.

(b) A collective agreement contemplated in paragi@pimay not apply for more than
two months in any period of 12 months.

[Sub-s. (6) added by s.(8) of Act 11 of 2002.]
11  Compressed working week*

(1) An agreement in writing may require or peramtemployee to work up to twelve
hours in a day, inclusive of the meal intervalsuiesfl in terms of section 14, without receiving
overtime pay.

(2) An agreement in terms of subsection (1) mayeguire or permit an employee to
work-



(@ more than 45 ordinary hours of work in any week;
(b) more than ten hours' overtime in any week; or
() on more than five days in any week.

12  Averaging of hours of work"*

(1) Despite sections 9 (1) and (2) and 10(lg),)the ordinary hours of work and overtime
of an employee may be averaged over a period td tqgur months in terms of a collective
agreement.

(2) An employer may not require or permit an emgpwho is bound by a collective
agreement in terms of subsection (1) to work mioaat

(@ an average of 45 ordinary hours of work in a weelr the agreed period,;
(b) an average of five hours' overtime in a week okeragreed period.

(3) A collective agreement in terms of subsec{ibrapses after 12 months.

(4) Subsection (3) only applies to the first tvadlective agreements concluded in terms
of subsection (1).

13 Determination of hours of work by Minister

(1) Despite this Chapter, the Minister, on grouafisealth and safety, may prescribe by
regulation the maximum permitted hours of workJuking overtime, that any category of
employee may work-

(@) daily, weekly or during any other period specifiedhe regulation; and
(b) during a continuous period without a break.

(2) A regulation in terms of subsection (1) may peescribe maximum hours in excess
of those permitted in sections 9 and 10.

(3) A regulation in terms of subsection (1) mayntede only-

(@ on the advice of the chief inspector appointesgtims of section 27 of the
Occupational Health and Safety Act, 1993 (Act 83.@®3), or the chief inspector
appointed in terms of section 48 of the Mine Heahlld Safety Act, 1996 (Act 29
of 1996); and
(b) after consulting the Commission.
14  Meal intervals™*

(1) An employer must give an employee who worksticaiously for more than five
hours a meal interval of at least one continuous.ho

(2) During a meal interval the employee may beiiregl or permitted to perform only
duties that cannot be left unattended and cannpeldermed by another employee.

(3) An employee must be remunerated-

(@) for a meal interval in which the employee is regdito work or is required to be
available for work; and

(b) for any portion of a meal interval that is in exce$ 75 minutes, unless the
employee lives on the premises at which the wodepla situated.

(4) For the purposes of subsection (1), work igtiooious unless it is interrupted by an
interval of at least 60 minutes.

(5) An agreement in writing may-

(@ reduce the meal interval to not less than 30 mgute
(b) dispense with a meal interval for an employee whdka fewer than six hours on
a day.
15 Daily and weekly rest period*
(1) An employer must allow an employee-
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(@) adaily rest period of at least twelve consecutivaers between ending and
recommencing work; and

(b) aweekly rest period of at least 36 consecutivasadnich, unless otherwise
agreed, must include Sunday.

(2) A daily rest period in terms of subsection (@)may, by written agreement, be
reduced to 10 hours for an employee-

(@ who lives on the premises at which the workplacgtisated; and
(b) whose meal interval lasts for at least three hours.
(3) Despite subsection (1)), an agreement in writing may provide for-
(@) arest period of at least 60 consecutive hoursyever weeks; or
(b) an employee's weekly rest period to be reducedplip eight hours in any week
if the rest period in the following week is exteddsguivalently.
16  Pay for work on Sunday&*

(1) An employer must pay an employee who worka &unday at double the employee's
wage for each hour worked, unless the employeaaritly works on a Sunday, in which case
the employer must pay the employee at one and ali¢hines the employee's wage for each
hour worked.

(2) If an employee works less than the employe@sary shift on a Sunday and the
payment that the employee is entitled to in terfrsubsection (1) is less than the employee's
ordinary daily wage, the employer must pay the eyge the employee's ordinary daily wage.

(3) Despite subsections (1) and (2), an agreemagtpermit an employer to grant an
employee who works on a Sunday paid time off edaiao the difference in value between the
pay received by the employee for working on thedayrand the pay that the employee is
entitled to in terms of subsections (1) and (2).

(4) Any time worked on a Sunday by an employee dies not ordinarily work on a
Sunday is not taken into account in calculating@ployee's ordinary hours of work in terms of
section 9 (1) and (2), but is taken into accourdaltulating the overtime worked by the
employee in terms of section 10 (b).

(5) If a shift worked by an employee falls on an8ay and another day, the whole shift is
deemed to have been worked on the Sunday, unleggdhter portion of the shift was worked
on the other day, in which case the whole shiflesemed to have been worked on the other day.

(6) (&) An employer must grant paid time off in terms olbsection (3) within one month
of the employee becoming entitled to it.

(b) An agreement in writing may increase the perioaste@mplated by paragragh) to 12
months.

17  Night work

(1) In this sectionnight work' means work performed after 18:00 and before 061860
next day.

(2)"* An employer may only require or permit an empleye perform night work, if so
agreed, and if-

(@ the employee is compensated by the payment ofl@naaice, which may be a
shift allowance, or by a reduction of working hquasd

(b) transportation is available between the employdatse of residence and the
workplace at the commencement and conclusion oéitiqgloyee’s shift.

(3) An employer who requires an employee to penfarork on a regular basis after
23:00 and before 06:00 the next day must-
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(@ inform the employee in writing, or orally if the @hoyee is not able to understand
a written communication, in a language that thelegge understands-
) of any health and safety hazards assocuatddthe work that the employee
is required to perform; and
(i) of the employee's right to undergo a mebeamination in terms of
paragraphb);
(b) atthe request of the employee, enable the employaedergo a medical
examination, for the account of the employer, comog those hazards-
() before the employee starts, or within a oeable period of the employee
starting, such work; and
(i) at appropriate intervals while the employsatinues to perform such work;
and
(c) transfer the employee to suitable day work withre@sonable time if-
) the employee suffers from a health condit@sociated with the
performance of night work; and
(i) it is practicable for the employer to da. so

(4) For the purposes of subsection (3), an employarks on a regular basis if the
employee works for a period of longer than one fadtar 23:00 and before 06:00 at least five
times per month or 50 times per year.

(5) The Minister may, after consulting the Comnaias make regulations relating to the
conduct of medical examinations for employees wérdgom night work™ *

18  Public holidays"*

(1) An employer may not require an employee toknmor a public holiday except in
accordance with an agreement.

(2) If a public holiday falls on a day on which amployee would ordinarily work, an
employer must pay-

(@ an employee who does not work on the public holid&yeast the wage that the
employee would ordinarily have received for worktbat day;
(b) an employee who does work on the public holiday-
) at least double the amount referred to irageaph(a); or
(i) if it is greater, the amount referred togaragraptfa) plus the amount
earned by the employee for the time worked ondhagt

(3Y™* If an employee works on a public holiday on whtble employee would not

ordinarily work, the employer must pay that empkew® amount equal to-
(@ the employee's ordinary daily wage; plus
(b) the amount earned by the employee for the worlopmed that day, whether
calculated by reference to time worked or any othethod.

(4) An employer must pay an employee for a pubdikday on the employee's usual pay
day.

(5) If a shift worked by an employee falls on @lixholiday and another day, the whole
shift is deemed to have been worked on the publici&y, but if the greater portion of the shift
was worked on the other day, the whole shift iswkstto have been worked on the other day.

CHAPTER THREE
LEAVE (ss 19-27)
19 Application of this Chapter
(1) This Chapter does not apply to an employee widks less than 24 hours a month
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for an employer.

(2) Unless an agreement provides otherwise, thapr does not apply to leave granted
to an employee in excess of the employee's engtiénnder this Chapter.
20  Annual leave

(1) In this Chapterannual leave cycle’'means the period of 12 months' employment
with the same employer immediately following-

(@ an employee's commencement of employment; or
(b) the completion of that employee's prior leave cycle

(2) An employer must grant an employee at least-

(@ 21 consecutive days' annual leave on full remurmeran respect of each annual
leave cycle; or

(b) by agreement, one day of annual leave on full resration for every 17 days on
which the employee worked or was entitled to be;pai

(c) by agreement, one hour of annual leave on full remation for every 17 hours
on which the employee worked or was entitled tphid.

(3) An employee is entitled to take leave accumealan an annual leave cycle in terms of
subsection (2) on consecutive days.

(4) An employer must grant annual leave not ldtan six months after the end of the
annual leave cycle.

(5) An employer may not require or permit an emgpboto take annual leave during-

(@ any other period of leave to which the employeenistled in terms of this
Chapter; or
(b) any period of notice of termination of employment.

(6) Despite subsection (5), an employer must peimemployee, at the employee's
written request, to take leave during a periodrgdaid leave.

(7) An employer may reduce an employee's entitfgrteeannual leave by the number of
days of occasional leave on full remuneration grdnit the employee at the employee's request
in that leave cycle.

(8) An employer must grant an employee an additiday of paid leave if a public
holiday falls on a day during an employee's antesle on which the employee would
ordinarily have worked.

(9) An employer may not require or permit an emgpboto work for the employer during
any period of annual leave.

(10) Annual leave must be taken-

(@ inaccordance with an agreement between the empéoykemployee; or
(b) if there is no agreement in terms of paragr@g)hat a time determined by the
employer in accordance with this section.

(11) An employer may not pay an employee instdagtanting paid leave in terms of
this section except-

(@ on termination of employment; and
(b) in accordance with section 400) and(c).
21 Pay for annual leave

(1) An employer must pay an employee leave pédgaat equivalent to the remuneration
that the employee would have received for workimgef period equal to the period of annual
leave, calculated-

(@) atthe employee's rate of remuneration immedidtefgre the beginning of the
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period of annual leave; and
(b) in accordance with section 35.

(2) An employer must pay an employee leave pay-

(@ before the beginning of the period of leave; or
(b) by agreement, on the employee's usual pay day.
22  Sick leave

(1) In this Chaptersick leave cycle'means the period of 36 months' employment with
the same employer immediately following-

(@ an employee's commencement of employment; or
(b) the completion of that employee's prior sick leayele.

(2) During every sick leave cycle, an employeenstled to an amount of paid sick leave
equal to the number of days the employee would atlyrwork during a period of six weeks.

(3) Despite subsection (2), during the first signtins of employment, an employee is
entitled to one day's paid sick leave for everyldgs worked.

(4) During an employee's first sick leave cycle gamployer may reduce the employee's
entitlement to sick leave in terms of subsectigrb§2the number of days' sick leave taken in
terms of subsection (3).

(5) Subject to section 23, an employer must pagraployee for a day's sick leave-

(@ the wage the employee would ordinarily have reakfoe work on that day; and
(b) on the employee's usual pay day.

(6) An agreement may reduce the pay to which gol@yee is entitled in respect of any
day's absence in terms of this section if-

(@ the number of days of paid sick leave is increadddast commensurately with
any reduction in the daily amount of sick pay; and
(b) the employee's entitlement to pay-

0] for any day's sick leave is at least 75 qut of the wage payable to the
employee for the ordinary hours the employee wbakke worked on that
day; and

(i) for sick leave over the sick leave cycleatdeast equivalent to the
employee's entitlement in terms of subsection (2).

23  Proof of incapacity

(1) An employer is not required to pay an employeterms of section 22 if the
employee has been absent from work for more tharctwmsecutive days or on more than two
occasions during an eight-week period and, on tduethe employer, does not produce a
medical certificate stating that the employee waable to work for the duration of the
employee's absence on account of sickness or injury

(2) The medical certificate must be issued andesighy a medical practitioner or any
other person who is certified to diagnose and fpatients and who is registered with a
professional council established by an Act of Ranknt.

(3) If it is not reasonably practicable for an doyee who lives on the employer's
premises to obtain a medical certificate, the eyglonay not withhold payment in terms of
subsection (1) unless the employer provides redderasistance to the employee to obtain the
certificate.

24 Application to occupational accidents or disease

Sections 22 and 23 do not apply to an inabilitwtok caused by an accident or

occupational disease as defined in the Compensfatiddccupational Injuries and Diseases Act,
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1993 (Act 130 of 1993), or the Occupational DiseaseMines and Works Act, 1973 (Act 78 of
1973), except in respect of any period during wholcompensation is payable in terms of those
Acts.

25 Maternity leave'*

(1) An employee is entitled to at least four cangize months' maternity leave.

(2) An employee may commence maternity leave-

(@ atanytime from four weeks before the expected débirth, unless otherwise
agreed; or

(b) on a date from which a medical practitioner or dwife certifies that it is
necessary for the employee's health or that ofihkborn child.

(3) No employee may work for six weeks after tivéhlof her child, unless a medical
practitioner or midwife certifies that she is fitdo so.

(4) An employee who has a miscarriage during hive trimester of pregnancy or bears a
stillborn child is entitled to maternity leave feix weeks after the miscarriage or stillbirth,
whether or not the employee had commenced matdeaitye at the time of the miscarriage or
stillbirth.

(5) An employee must notify an employer in writingless the employee is unable to do
so, of the date on which the employee intends to-

(&8 commence maternity leave; and
(b) return to work after maternity leave.

(6) Notification in terms of subsection (5) mustdgven-

(@) atleast four weeks before the employee intendstomence maternity leave; or
(b) ifitis not reasonably practicable to do so, amnsas is reasonably practicable.

(7) The payment of maternity benefits will be detmed by the Minister subject to the
provisions of the Unemployment Insurance Act, 106& 30 of 1966)."*

26  Protection of employees before and after birthfaa child

(1) No employer may require or permit a pregnampleyee or an employee who is
nursing her child to perform work that is hazardtuber health or the health of her chiftl*

(2) During an employee's pregnancy, and for aogest six months after the birth of her
child, her employer must offer her suitable, alédive employment on terms and conditions that
are no less favourable than her ordinary termscanditions of employment, if-

(@ the employee is required to perform night workgened in section 17 (1) or her
work poses a danger to her health or safety orahla¢r child; and
(b) itis practicable for the employer to do so.
27  Family responsibility leave

(1) This section applies to an employee-

(@ who has been in employment with an employer fogésrthan four months; and
(b) who works for at least four days a week for thaplkayer.
(2) An employer must grant an employee, durindieamual leave cycle, at the request
of the employee, three days' paid leave, whictethployee is entitled to take-
(@ when the employee's child is born;
(b) when the employee's child is sick; or
(c) inthe event of the death of-
) the employee's spouse or life partner; or
(i) the employee's parent, adoptive parentdparent, child, adopted child,
grandchild or sibling.
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(3) Subject to subsection (5), an employer mugtgsaemployee for a day's family
responsibility leave-

(@ the wage the employee would ordinarily have reakfoe work on that day; and
(b) on the employee's usual pay day.

(4) An employee may take family responsibilitypdean respect of the whole or a part of
a day.

(5) Before paying an employee for leave in ternhis section, an employer may
require reasonable proof of an event contemplatedibsection (2) for which the leave was
required.

[Sub-s. (5) substituted by s. 4 of Act 11 of 2002.]

(6) An employee's unused entitlement to leavelms of this section lapses at the end of
the annual leave cycle in which it accrues.

(7) A collective agreement may vary the numbedafs and the circumstances under
which leave is to be granted in terms of this secti

CHAPTER FOUR
PARTICULARS OF EMPLOYMENT AND REMUNERATION (ss 28-3 5)
28  Application of this Chapter

(1) This Chapter does not apply to an employee widks less than 24 hours a month
for an employer.

(2) Sections 29 (1(n), (o) and(p), 30, 31 and 33 do not apply to-

(@ an employer who employs fewer than five employees;

[Para.(b) deleted by s. 5 of Act 11 of 2002.]
29  Written particulars of employment
(1) An employer must supply an employee, wherethployee commences employment,
with the following particulars in writing-

(@) the full name and address of the employer;

(b) the name and occupation of the employee, or a Bescription of the work for
which the employee is employed;

(c) the place of work, and, where the employee is requor permitted to work at
various places, an indication of this;

(d) the date on which the employment began;

(e) the employee's ordinary hours of work and days arkyw

() the employee's wage or the rate and method of leéilog wages;

(g) the rate of pay for overtime work;

(h) any other cash payments that the employee isezhtibl

(i) any payment in kind that the employee is entittedrnid the value of the payment
in kind;

() how frequently remuneration will be paid;

(k) any deductions to be made from the employee's remtian;

() the leave to which the employee is entitled;

(m) the period of notice required to terminate emplogimer if employment is for a
specified period, the date when employment istmiteate;

(n) a description of any council or sectoral determoratvhich covers the employer's
business;

(o) any period of employment with a previous employ®t tounts towards the
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employee's period of employment;

(p) alist of any other documents that form part of¢batract of employment,
indicating a place that is reasonably accessiblee@mployee where a copy of
each may be obtained.

(2) When any matter listed in subsection (1) clesng
(@) the written particulars must be revised to refteetchange; and
(b) the employee must be supplied with a copy of thmudeent reflecting the change.
(3) If an employee is not able to understand thdem particulars, the employer must
ensure that they are explained to the employedanguage and in a manner that the employee
understands.
(4) Written particulars in terms of this sectionshbe kept by the employer for a period
of three years after the termination of employment.
30 Informing employees of their rights
An employer must display at the workplace wheiait be read by employees a
statement in the prescribed form of the employegtgs under this Act in the official languages
which are spoken in the workplace.
31 Keeping of records
(1) Every employer must keep a record containirigast the following information:

(@ The employee's name and occupation;

(b) the time worked by each employee;

(c) the remuneration paid to each employee;

(d) the date of birth of any employee under 18 yeasgef and

(e) any other prescribed information.

(2) A record in terms of subsection (1) must bethsy the employer for a period of three
years from the date of the last entry in the record

(3) No person may make a false entry in a recathtained in terms of subsection (1).

(4) An employer who keeps a record in terms of faction is not required to keep any
other record of time worked and remuneration paiceguired by any other employment law.
32 Payment of remuneration

(1) An employer must pay to an employee any remaiios that is paid in money-

(@ in South African currency;

(b) daily, weekly, fortnightly or monthly; and

(c) in cash, by cheque or by direct deposit into amactdesignated by the
employee.

(2) Any remuneration paid in cash or by chequetrhagiven to each employee-

(@) atthe workplace or at a place agreed to by thdmyree;

(b) during the employee's working hours or within 1suates of the commencement
or conclusion of those hours; and

(c) in asealed envelope which becomes the propettyeocémployee.

(3) An employer must pay remuneration not latanteeven days after-

(@ the completion of the period for which the remutierais payable; or

(b) the termination of the contract of employment.

(4) Subsection () does not apply to any pension or provident funghpent to an
employee that is made in terms of the rules ofind.
33 Information about remuneration

(1) An employer must give an employee the follggvinformation in writing on each day
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the employee is paid:
(@ The employer's name and address;
(b) the employee's name and occupation;
(c) the period for which the payment is made;
(d) the employee's remuneration in money;
(e) the amount and purpose of any deduction made fhememuneration;
(f) the actual amount paid to the employee; and
(g) if relevant to the calculation of that employe&muneration-
(0 the employee's rate of remuneration andtawerrate;
(i) the number of ordinary and overtime houisrked by the employee during
the period for which the payment is made;
(i) the number of hours worked by the emplopeea Sunday or public holiday
during that period; and
(iv) if an agreement to average working time basn concluded in terms of
section 12, the total number of ordinary and owegthours worked by the
employee in the period of averaging.

(2) The written information required in terms absection (1) must be given to each
employee-

(@) atthe workplace or at a place agreed to by thdaree; and

(b) during the employee's ordinary working hours othwitl5 minutes of the
commencement or conclusion of those hours.

34 Deductions and other acts concerning remuneratio
(1) An employer may not make any deduction fronearployee's remuneration unless-

(@ subject to subsection (2), the employee in writiggees to the deduction in
respect of a debt specified in the agreement; or

(b) the deduction is required or permitted in terma tdw, collective agreement,
court order or arbitration award.

(2) A deduction in terms of subsection (&) may be made to reimburse an employer for
loss or damage only if-

(@) the loss or damage occurred in the course of empay and was due to the fault
of the employee;

(b) the employer has followed a fair procedure andgmgen the employee a
reasonable opportunity to show why the deductitwasilsl not be made,;

(c) the total amount of the debt does not exceed thwmbamount of the loss or
damage; and

(d) the total deductions from the employee's remurmrati terms of this subsection
do not exceed one-quarter of the employee's reratioerin money.

(3) A deduction in terms of subsection (&) in respect of any goods purchased by the
employee must specify the nature and quantity @gtbhods.

(4) An employer who deducts an amount from an eyg#'s remuneration in terms of
subsection (1) for payment to another person magtipe amount to the person in accordance
with the time period and other requirements spediih the agreement, law, court order or
arbitration award.

(5) An employer may not require or permit an empoto-

(@ repay any remuneration except for overpaymentsiquely made by the
employer resulting from an error in calculating gmeployee's remuneration; or
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(b) acknowledge receipt of an amount greater thaneghmineration actually
received. _
34A Payment of contributions to benefit funds™*

(1) For the purposes of this section, a benefitlfis a pension, provident, retirement,
medical aid or similar fund.

(2) An employer that deducts from an employeeatsurgeration any amount for payment
to a benefit fund must pay the amount to the furtlivseven days of the deduction being
made.

(3) Any contribution that an employer is requitednake to a benefit fund on behalf of
an employee, that is not deducted from the emplsyeenuneration, must be paid to the fund
within seven days of the end of the period in respéwhich the payment is made.

(4) This section does not affect any obligatioraoremployer in terms of the rules of a
benefit fund to make any payment within a shortarqu than that required by subsections (2) or

(3).
[S. 34A inserted by s. 6 of Act 11 of 2002.]
35 Calculation of remuneration and wages

(1) An employee's wage is calculated by refereéadhe number of hours the employee
ordinarily works.

(2) For the purposes of calculating the wage oéraployee by time, an employee is
deemed ordinarily to work-

(@ 45 hours in a week, unless the employee ordineudisks a lesser number of
hours in a week;

(b) nine hours in a day, or seven and a half hoursarcase of an employee who
works for more than five days a week, or the nunabérours that an employee
works in a day in terms of an agreement concludextcordance with section 11,
unless the employee ordinarily works a lesser nurabkours in a day.

(3) An employee's monthly remuneration or wag®eus and one-third times the
employee's weekly remuneration or wage, respegtivel

(4) If an employee's remuneration or wage is dated, either wholly or in part, on a
basis other than time or if an employee's remuroeratr wage fluctuates significantly from
period to period, any payment to that employeeims of this Act must be calculated by
reference to the employee's remuneration or wagagiu

(@ the preceding 13 weeks; or

(b) if the employee has been in employment for a shpeagod, that period.

(5) (a) The Minister may, by notice in ti@azette, after consultation with the
Commission and NEDLAC, determine whether a pardicaategory of payment, whether in
money or in kind, forms part of an employee's reenation for the purpose of any calculation
made in terms of this Act.

(b) Without limiting the Minister's powers in terms dragraplfa), the Minister may-

(1) determine the value, or a formula for deterimg the value, of any payment that
forms part of remuneration;

(i) place a maximum or minimum value on any pawtthat forms part of

remuneration; and

(i) for the purposes of any calculation, di#atiate between different categories of

payment and different sectors.

(c) Before the Minister issues a notice in terms ohgeaph(a), the Minister must-
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(1) publish a draft of the proposed notice in Gezette; and
(i) invite interested parties to submit writtegpresentations on the draft notice
within a reasonable period.
[Sub-s. (5) substituted by s. 7 of Act 11 of 2002.]
CHAPTER FIVE
TERMINATION OF EMPLOYMENT (ss 36-42)
36  Application of this Chapter

This Chapter does not apply to an employee whdsvass than 24 hours in a month for
an employer.

37 Notice of termination of employment

(1) Subject to section 38, a contract of employiteminable at the instance of a party
to the contract may be terminated only on noticeatfless than-

(@ one week, if the employee has been employed famsiths or less;
(b) two weeks, if the employee has been employed faeri@an six months but not
more than one year;

(c) four weeks, if the employee-

0] has been employed for one year or more; or

(i) is a farm worker or domestic worker who Heesen employed for more than

six months.
[Sub-s. (1) substituted by s. 8 of Act 11 of 2002.]

(2) (&) A collective agreement may not permit a noticequeshorter than that required
by subsection (1).

(b) Despite paragrapfa), a collective agreement may permit the noticequeof four
weeks required by subsection (&) (i) to be reduced to not less than two weeks.

[Sub-s. (2) substituted by s. 8 of Act 11 of 2002.]

(3) No agreement may require or permit an emplogapve a period of notice longer
than that required of the employer.

(4) (a) Notice of termination of a contract of employmenist be given in writing,
except when it is given by an illiterate employee.

(b) If an employee who receives notice of terminatgnot able to understand it, the
notice must be explained orally by, or on behalttloé employer to the employee in an official
language the employee reasonably understands.

(5) Notice of termination of a contract of emplogmh given by an employer must-

(@ not be given during any period of leave to which émployee is entitled in terms
of Chapter Three; and

(b) not run concurrently with any period of leave toieththe employee is entitled in
terms of Chapter Three, except sick leave.

(6) Nothing in this section affects the right-

(@) of adismissed employee to dispute the lawfulnegaimess of the dismissal in
terms of Chapter VIII of the Labour Relations At®95, or any other law; and
(b) of an employer or an employee to terminate a conoemployment without
notice for any cause recognised by law.
38 Payment instead of notice

(1) Instead of giving an employee notice in teohsection 37, an employer may pay the
employee the remuneration the employee would hes@ved, calculated in accordance with
section 35, if the employee had worked during tbiéce period.
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(2) If an employee gives notice of terminatioreaiployment, and the employer waives
any part of the notice, the employer must pay émeuneration referred to in subsection (1),
unless the employer and employee agree otherwise.

39 Employees in accommodation provided by employers

(1) If the employer of an employee who resideadocommodation that is situated on the
premises of the employer or that is supplied byetimgloyer terminates the contract of
employment of that employee-

(@) before the date on which the employer was entitledb so in terms of section
37; or
(b) interms of section 38,
the employer is required to provide the employeth wccommodation for a period of one
month, or if it is a longer period, until the caatt of employment could lawfully have been
terminated.

(2) If an employee elects to remain in accommautaith terms of subsection (1) after the
employer has terminated the employee's contragtnployment in terms of section 38, the
remuneration that the employer is required to pagims of section 38 is reduced by that
portion of the remuneration that represents theejvalue of the accommodation for the period
that the employee remains in the accommodation.

40 Payments on termination
On termination of employment, an employer must gagmployee-
(@) for any paid time off that the employee is entittedn terms of section 10 (3) or
16 (3) that the employee has not taken;
(b) remuneration calculated in accordance with se@ib(il) for any period of
annual leave due in terms of section 20 (2) thaetinployee has not taken; and
(c) if the employee has been in employment longer thanmonths, in respect of
the employee's annual leave entitlement duringheomplete annual leave cycle
as defined in section 20 (1)-
) one day's remuneration in respect of evérgdys on which the employee
worked or was entitled to be paid; or
(i) remuneration calculated on any basis thatileast as favourable to the
employee as that calculated in terms of subparadiiap
41  Severance pay

(1) For the purposes of this sectitwperational requirements’' means requirements
based on the economic, technological, structuralroilar needs of an employer.

(2) An employer must pay an employee who is disedgor reasons based on the
employer's operational requirements or whose contieemployment terminates or is
terminated in terms of section 38 of the InsolveAcy, 1936 (Act 24 of 1936), severance pay
equal to at least one week's remuneration for eanipleted year of continuous service with that
employer, calculated in accordance with section 35.

[Sub-s. (2) substituted by s. 9 of Act 11 of 2002.]

(3) The Minister may vary the amount of severgoagin terms of subsection (2) by
notice in theGazette. This variation may only be done after consuliNigDLAC and the Public
Service Co-ordinating Bargaining Council establéshader Schedule 1 of the Labour Relations
Act, 1995.

(4) An employee who unreasonably refuses to adbeptmployer's offer of alternative
employment with that employer or any other emplpigenot entitled to severance pay in terms
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of subsection (2).

(5) The payment of severance pay in complianck this section does not affect an
employee's right to any other amount payable atocgto law.

(6) If there is a dispute only about the entitleii® severance pay in terms of this
section, the employee may refer the dispute iningrito-

(@ acouncil, if the parties to the dispute fall withhe registered scope of that
council; or
(b) the CCMA, if no council has jurisdiction.

(7) The employee who refers the dispute to thencibor the CCMA must satisfy it that a
copy of the referral has been served on all thergthrties to the dispute.

(8) The council or the CCMA must attempt to resdiive dispute through conciliation.

(9) If the dispute remains unresolved, the emmayay refer it to arbitration.

(10) If the Labour Court is adjudicating a dispab®ut a dismissal based on the
employer's operational requirements, the Court mawire into and determine the amount of
any severance pay to which the dismissed employsebm entitled and the Court may make an
order directing the employer to pay that amount.

42  Certificate of service
On termination of employment an employee is exditb a certificate of service stating-
(@ the employee's full name;
(b) the name and address of the employer;
(c) adescription of any council or sectoral employnstahdard by which the
employer's business is covered;
(d) the date of commencement and date of terminati@mgfioyment;
(e) the title of the job or a brief description of twerk for which the employee was
employed at date of termination;
() the remuneration at date of termination; and
(g) if the employee so requests, the reason for tetroimaf employment.
CHAPTER SIX
PROHIBITION OF EMPLOYMENT OF CHILDREN AND FORCED LA BOUR
(ss 43-48)
43  Prohibition of employment of children
(1) No person may employ a child-
(@ who is under 15 years of age; or
(b) who is under the minimum school-leaving age in geahany law, if this is 15 or
older*
(2) No person may employ a child in employment-
(a) thatis inappropriate for a person of that age;
(b) that places at risk the child's well-being, edwratphysical or mental health, or
spiritual, moral or social development.

(3) A person who employs a child in contravenidisubsection (1) or (2) commits an
offence.

[Date of commencement of s. 43: 21 March 1998.]
44  Employment of children of 15 years or older

(1) Subject to section 43 (2), the Minister may tloe advice of the Commission, make
regulations to prohibit or place conditions on ¢meployment of children who are at least 15
years of age and no longer subject to compulsdrgatg in terms of any law.
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(2) A person who employs a child in contraventdisubsection (1) commits an offence.
[Date of commencement of s. 44: 21 March 1998.]
45  Medical examinations
The Minister may, after consulting the Commissimiake regulations relating to the
conduct of medical examinations of children in eoyptent™*
[Date of commencement of s. 45: 21 March 1998.]
46  Prohibitions
It is an offence to-
(@) assist an employer to employ a child in contrawendf this Act; or
(b) discriminate against a person who refuses to pexriiild to be employed in
contravention of this Act.
[Date of commencement of s. 46: 21 March 1998.]
47  Evidence of age

In any proceedings in terms of this Act, if theaj an employee is a relevant factor for
which insufficient evidence is available, it is thie party who alleges that the employment
complied with the provisions of this Chapter toy@adhat it was reasonable for that party to
believe, after investigation, that the person watsbelow the permitted age in terms of section
43 or 44.

[Date of commencement of s. 47: 21 March 1998.]
48  Prohibition of forced labour

(1) Subject to the Constitution, all forced labauprohibited.

(2) No person may for his or her own benefit artfee benefit of someone else, cause,
demand or impose forced labour in contraventiosubisection (1).

(3) A person who contravenes subsection (1) ocg&)mits an offence.

[Date of commencement of s. 48: 21 March 1998.]
CHAPTER SEVEN
VARIATION OF BASIC CONDITIONS OF EMPLOYMENT (ss 49- 50)
49  Variation by agreement

(1) A collective agreement concluded in a bargejrdouncil may alter, replace or
exclude any basic condition of employment if théemtive agreement is consistent with the
purpose of this Act and the collective agreememetsdut-

(@ reduce the protection afforded to employees by@es7, 9 and any regulation
made in terms of section 13;

(b) reduce the protection afforded to employees whtoparnight work in terms of
section 17 (3) and (4);

(c) reduce an employee's annual leave in terms ofose2@ to less than two weeks;

(d) reduce an employee's entitlement to maternity l@averms of section 25;

(e) reduce an employee's entitlement to sick leavermg of sections 22 to 24;

()  conflict with the provisions of Chapter Six.

(2) A collective agreement, other than an agre¢rmememplated in subsection (1), may
replace or exclude a basic condition of employmtentie extent permitted by this Act or a
sectoral determination.

(3) An employer and an employee may agree to cepda exclude a basic condition of
employment to the extent permitted by this Act geatoral determination.

(4) No provision in this Act or a sectoral detemation may be interpreted as permitting-

(@ a contract of employment or agreement between goger and an employee
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contrary to the provisions of a collective agreetnen

(b) a collective agreement contrary to the provisioing collective agreement

concluded in a bargaining council.
50 Variation by Minister

(1) The Minister may, if it is consistent with tharpose of this Act, make a
determination to replace or exclude any basic ¢amrof employment provided for in this Act
in respect of-

(@) any category of employees or category of employars;

(b) any employer or employee in respect of whom aniegobn is made by-

) the employer;
(i) the registered employers' organisation;
(i) the employer and the registered employerganisation.

(2) A determination in terms of subsection (1)-

(@ may not be made in respect of sections 7, 17 (@)4) 25, 43 (2), 44 or 48 or a
regulation made in terms of section 13; and

(b) may only be made in respect of section 43 (1) ltmathe employment of
children in the performance of advertising, spatsistic or cultural activities.

[Sub-s. (2) substituted by s. (&) of Act 11 of 2002.]

(2A) A determination in terms of subsection (1)ynoaly be made in respect of section 9
if-

(@ the employees' ordinary hours of work, rest perid annual leave are on the
whole more favourable to the employees than the lcasditions of employment
in terms of sections 9, 10, 14, 15 and 20; and

(b) the determination-

) has been agreed to in a collective agreement
(i) is necessitated by the operational circuanses of the sector in respect of
which the variation is sought and the majority wipdoyees in the sector are
not members of a registered trade union; or
(i) applies to the agricultural sector or {w@vate security sector.
[Sub-s. (2A) inserted by s. 1B) of Act 11 of 2002.]

(3) A determination in terms of subsectio(al must-

(@ be made on the advice of the Commission; and

(b) be issued by a notice in tiBazette.

(4) The Minister may request the Commission-

(a) to advise on any application made in terms of sctivse (1) (b);

(b) to prepare guidelines for the consideration of i@pgibns made in terms of
subsection (1{b).

(5) A determination in terms of subsection (1)} @aplies to the public service must be
made by the Minister with the concurrence of thaister for the Public Service and
Administration.

(6) If a determination in terms of subsection¢@hcerns the employment of children, the
Minister must consult with the Minister for Welfaaad Population Development before making
the determination.

(7) (&) A determination in terms of subsection (i) may be issued if the application has
the consent of every registered trade union thaeeents the employees in respect of whom the
determination is to apply.
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(b) If no consent contemplated in paragréahis obtained, a determination in terms of
subsection (1jb) may be issued if-

(1) the employer or employers' organisation hexsed a copy of the application,
together with a notice stating that representatinag be made to the Minister, on
any registered trade union that represents empdagiéected by the application;
and

(i) in the case where the majority of employaes not represented by a registered
trade union, the employer or employer's organigati@s taken reasonable steps to
bring the application and the fact that represenatmay be made to the
Minister, to the attention of those employees.

(8) A determination made in terms of subsection(l§}:

(@ may be issued on any conditions and for a peri¢eraened by the Minister;

(b) may take effect on a date earlier than the dat@looh the determination is
given, but not earlier than the date on which apion was made;

(c) must be issued in a notice in the prescribed fditimel determination is made in
respect of an application made by an employer;

(d) must be published in a notice in tBazette if the determination is made in
respect of an application made by an employersirosgtion.

(9) (a) The Minister may on application by any affectedyand after allowing other
affected parties a reasonable opportunity to magessentations, amend or withdraw a
determination issued in terms of subsection (1).

(b) For the purposes of paragraf@), an affected party is-

0] an employer or employer's organisation teatavered by the determination;

(i) a registered trade union representing emgisycovered by the determination, or
an employee covered by the determination who isamoember of a registered
trade union.

(10) An employer in respect of whom a determinahas been made, or whose

employees are covered by a determination in tefrsalwsection (1), must-

(@) display a copy of the notice conspicuously at tleekwlace where it can be read
by the employees to whom the determination applies;

(b) notify each employee in writing of the fact of tthetermination and of where a
copy of the notice has been displayed; and

(c) give a copy of the notice to every-

) registered trade union representing thospleyees;
(i) trade union representative representing¢éhemployees; and
(i) employee who requests a copy.
CHAPTER EIGHT
SECTORAL DETERMINATIONS (ss 51-58)
51 Sectoral determination

(1) The Minister may make a sectoral determinagistablishing basic conditions of
employment for employees in a sector and area.

(2) A sectoral determination must be made in atamoce with this Chapter and by notice
in the Gazette.

[Date of commencement of s. 51: 21 March 1998.]
52 Investigation
(1) Before making a sectoral determination, thaibter must direct the Director-General
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to investigate conditions of employment in the seand area concerned.
(2) The Minister must determine terms of refereiocdhe investigation, which must
include-
(@) the sector and area to be investigated,;
(b) the categories or classes of employees to be iedludthe investigation; and
(c) the matters to be investigated, which may inclugeraatter listed in section 55
4).

(3) The Minister must publish a notice in Bazette setting out the terms of reference of
the investigation and inviting written represerdas by members of the public.

(4) If an organisation representing employersropleyees in a sector and area makes a
written request to the Minister to investigate atinds of employment in that sector and area,
the Minister must either-

(@ direct the Director-General to conduct an invesiogg or
(b) request the Commission to advise the Minister oathér the requested
investigation ought to be conducted.
[Date of commencement of s. 52: 21 March 1998.]
53 Conduct of investigation

(1) For the purposes of conducting an investigaitioterms of section 52 (1), the
Director-General may-

(@ question any person who may be able to providenmition relevant to any
investigation; or

(b) require, in writing, any employer or employee isegtor and area that is being
investigated or any other person to furnish angrimfation, book, document or
object that is material to the investigation withiispecified period, which must
be reasonable.

(2) A person may not refuse to answer any relegaastion by the Director-General that
he or she is legally obliged to answeét:

[Date of commencement of s. 53: 21 March 1998.]
54  Preparation of report

(1) On completion of an investigation, and aftengidering any representations made by
members of the public, the Director-General muspgre a report.

(2) A copy of the report must be submitted to@wenmission for its consideration.

(3) When advising the Minister on the publicataira sectoral determination, the
Commission must consider in respect of the sectdraaea concerned-

(@ the report prepared in terms of subsection (1);

(b) the ability of employers to carry on their businesscessfully;

(c) the operation of small, medium or micro-enterprises new enterprises;

(d) the cost of living;

(e) the alleviation of poverty;

()  conditions of employment;

(g) wage differentials and inequality;

(h) the likely impact of any proposed condition of eoyphent on current
employment or the creation of employment;

() the possible impact of any proposed conditionswgbleyment on the health,
safety or welfare of employees;

() any other relevant information made available so@@mmission.
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(4) The Commission must prepare a report for th@s¥er containing recommendations
on the matters which should be included in a satt®stermination for the relevant sector and
area.

[Date of commencement of s. 54: 21 March 1998.]
55 Making of sectoral determination

(1) After considering the report and recommencdhetiof the Commission contemplated
in section 54 (4), the Minister may make a sectdesrmination for one or more sector and
area.

(2) If the Minister does not accept a recommeiaadf the Commission made in terms
of section 54 (4), the Minister must refer the miatb the Commission for its reconsideration
indicating the matters on which the Minister dissg with the Commission.

(3) After considering the further report and recoemdations of the Commission, the
Minister may make a sectoral determination.

(4) A sectoral determination may in respect todbeetor and area concerned-

(@ set minimum terms and conditions of employmentuidiog minimum rates of
remuneration;

(b) provide for the adjustment of minimum rates of reenation;

(c) regulate the manner, timing and other conditiongayiment of remuneration;

(d) prohibit or regulate payment of remuneration indkin

(e) require employers to keep employment records;

()  require employers to provide records to their erypds;

(g) prohibit or regulate task-based work, pieceworknbavork and contract work;

(h) set minimum standards for housing and sanitatioemgployees who reside on
their employers' premises;

(i) regulate payment of travelling and other work-retiaallowances;

()  specify minimum conditions of employment for traase

(k) specify minimum conditions of employment for persather than employees;

()  regulate training and education schemes;

(m) regulate pension, provident, medical aid, sick pajiday and unemployment
schemes or funds; and

(n) regulate any other matter concerning remuneratiaitter terms or conditions of
employment.

(5) Any provisions of a sectoral determination nagply to all or some of the employers
and employees in the sector and area concerned.

(6) A sectoral determination in terms of subsec{b):

(@ May not be made in respect of section 7, 43 (2r448;

(b) may only be made in respect of section 43 (1) lmmaethe employment of
children in the performance of advertising, spatsistic or cultural activities;

(c) may not reduce the protection afforded to employgesections 17 (3) and (4)
and 25 or a regulation made in terms of sectiorah8;

(d) may vary the basic conditions of employment inisec® in the circumstances
contemplated by section 50 (2A).

[Sub-s. (6) substituted by s. 11 of Act 11 of 2002.

(7) The Minister may not publish a sectoral deiaation-

(@ covering employees and employers who are bounddojlective agreement
concluded at a bargaining council;
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(b) regulating any matter in a sector and area in waistatutory council is
established and in respect of which that statutopyncil has concluded a
collective agreement;

(c) regulating any matter regulated by a sectoral detextion for a sector and area
which has been in effect for less than 12 months.

[Date of commencement of s. 55: 21 March 1998.]
56 Period of operation of sectoral determination

(1) The provisions of a sectoral determinationaemnibinding until they are amended or
superseded by a new or amended sectoral deterannatithey are cancelled or suspended by
the Minister.

(2) If a collective agreement contemplated inis&ch5 (6)(a) or (b) is concluded, the
provisions of a sectoral determination cease tbib&ing upon employers and employees
covered by the agreement.

(3) The Minister may, by notice in tligazette-

(@) cancel or suspend any provision of a sectoral detetion, either in the sector
and area as a whole or in part of the sector ardpecific area; or

(b) correct or clarify the meaning of any provisionaodectoral determination as
previously published.

(4) Before publishing a notice of cancellatiorsaspension in terms of subsection ((3)
the Minister must, by notice in tli@azette, announce the intention to do so, and allow an
opportunity for public comment.

[Date of commencement of s. 56: 21 March 1998.]
57 Legal effect of sectoral determination

If a matter regulated in this Act is also regulbite terms of a sectoral determination, the
provision in the sectoral determination prevails.

[Date of commencement of s. 57: 21 March 1998.]
58 Employer to keep a copy of sectoral determinatio

Unless a sectoral determination provides othervegery employer on whom the sectoral
determination is binding must-

(@) keep a copy of that sectoral determination avaslabthe workplace at all times;

(b) make that copy available for inspection by an elygdo and

(c) give a copy of that sectoral determination-

() to an employee who has paid the prescrileed énd
(i) free of charge, on request, to an employbe is a trade union
representative or a member of a workplace forum.
[Date of commencement of s. 58: 21 March 1998.]
CHAPTER NINE
EMPLOYMENT CONDITIONS COMMISSION (ss 59-62)
59 Establishment and functions of Employment Condibns Commission

(1) The Employment Conditions Commission is heresiablished.

(2) The functions of the Commission are to adth&eMinister-

(@ on sectoral determinations in terms of Chapter Eigh

(b) on any matter concerning basic conditions of empleyt;

(c) on any matter arising out of the application o$tALct;

(d) on the effect of the policies of the governmentamployment;

(e) on trends in collective bargaining and whether aityose trends undermine the
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purpose of this Act;
() and the Minister for Welfare and Population Devebgnt, on any matter
concerning the employment of children, including teview of section 43;
(g) and the Minister for the Public Service and Admntiiaigon, on any matter
concerning basic conditions of employment in thbliguservice.

(3) The Commission may draw up rules for the cahddiits meetings and public
hearings.

(4) Subject to the laws governing the public seythe Minister must provide the
Commission with the staff that the Minister consgdeecessary for the performance of its
functions.

(5) The Minister must direct the Director-Gendmlndertake research that is required to
enable the Commission to perform its functions.

(6) The expenses of the Commission are to be ynetdmey appropriated by Parliament
for that purpose and which is subject to audith®/Auditor-General, referred to in section 188
of the Constitution.

[Date of commencement of s. 59: 21 March 1998.]
60 Composition of Commission

(1) The Minister must, after consultation with NE&AC, appoint as members of the
Commission three persons who are knowledgeablet @é@labour market and conditions of
employment, including the conditions of employmehvtulnerable and unorganised workers,
and designate one of them as the chairperson.

(2) The Minister must, in addition, appoint to thiemmission-

(&) one member and one alternate member nominatecebyoting members of
NEDLAC representing organised labour;

(b) one member and one alternate member nominatecebyoting members of
NEDLAC representing organised business.

[Sub-s. (2) substituted by s. 12 of Act 11 of 2002.
(3) The chairperson and members of the Commission-

(@ must be citizens or permanent residents of the Blapu

(b) must act impartially when performing any functidrttee Commission;

(c) may not engage in any activity that may undermingeintegrity of the
Commission; and

(d) must recuse themselves from advising the Ministearoy matter in respect of
which they have a direct financial interest or aftyer conflict of interest.

(4) The Minister must determine-

(@) the term of office of the chairperson and membéth@® Commission, which may
not be more than three years;

(b) with the concurrence of the Minister of Finance temuneration and allowances
to be paid to members of the Commission; and

(c) any other conditions of appointment not providedirahis section.

(5) The Minister must appoint a member to actresrperson whenever-

(@) the chairperson is absent from the Republic or fduty, or for any reason is
temporarily unable to function as chairperson; or
(b) the office of chairperson is vacant.

(6) A person whose period of office as the chaspe or a member of the Commission

has expired is eligible for reappointment.
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(7) The chairperson or a member of the Commissiay resign in writing.

(8) The Minister may remove the chairperson oreanimer of the Commission from
office for-

(@ serious misconduct;
(b) permanent incapacity; or
(c) engaging in any activity that may undermine thegnity of the Commission.
[Date of commencement of s. 60: 21 March 1998.]
61 Public hearings

The Commission may hold public hearings at whighay permit members of the public
to make oral representations on any matter thaCtramission is considering in terms of
section 59 (2).

[Date of commencement of s. 61: 21 March 1998.]
62 Report by Commission

(1) The Commission's advice to the Minister muestrbthe form of a written report.

(2) The Commission must, when performing any fiomcin terms of section 59 (2b) to
(e), take into account the considerations set oueatian 54 (3) to the extent that they are
appropriate.

(3) The members of the Commission must endeawoprepare a unanimous report to
the Minister. If the members are not able to pre@aunanimous report, each member is entitled
to have his or her views reflected in the report.

[Date of commencement of s. 62: 21 March 1998.]
CHAPTER TEN
MONITORING, ENFORCEMENT AND LEGAL PROCEEDINGS (ss 6 3-81)
Part A
Monitoring and enforcement (ss 63-73)
63 Appointment of labour inspectors
(1) The Minister may-
(@) appoint any person in the public service as a labwmpector;
(b) designate any person in the public service, orpangon appointed as a
designated agent of a bargaining council in terfreecotion 33 of the Labour
Relations Act, 1995, to perform any of the functaf a labour inspector.

(2) Any person appointed under subsection (1) mpedbrm his or her functions in terms
of this Chapter, subject to the direction and calrdf the Minister.

(3) The Minister must provide each labour inspeutith a signed certificate in the
prescribed form stating-

(@) thatthe person is a labour inspector;
(b) which legislation that labour inspector may monaad enforce; and
(c) which of the functions of a labour inspector thatgpn may perform.
[Date of commencement of s. 63: 21 March 1998.]
64  Functions of labour inspectors

(1) A labour inspector appointed under sectiorfl§3nay promote, monitor and enforce
compliance with an employment law by-

(@ advising employees and employers of their rights@pligations in terms of an
employment law;

(b) conducting inspections in terms of this Chapter;

(c) investigating complaints made to a labour inspector
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(d) endeavouring to secure compliance with an employtagnby securing
undertakings or issuing compliance orders; and

(e) performing any other prescribed function.

(2) A labour inspector may not perform any funistio terms of this Act in respect of an
undertaking in respect of which the labour inspebts, or may reasonably be perceived to
have, any personal, financial or similar interest.

[Date of commencement of s. 64: 21 March 1998.]
65 Powers of entry

(1) In order to monitor and enforce compliancewah employment law, a labour
inspector may, without warrant or notice, at argsmnable time, enter-

(@ any workplace or any other place where an emplogates on business or keeps
employment records, that is not a home;

(b) any premises used for skills development in terfitb@ Skills Development Act,
1998 (Act 97 of 1998); or

(c) any place at which any person provides or purgorggovide any employment
services as defined in terms of the Skills DeveleptAct, 1998 (Act 97 of
1998).

[Sub-s. (1) substituted by s. 17 of Act 37 of 2008.

(2) A labour inspector may enter a home or angelather than a place referred to in
subsection (1) only-

(@ with the consent of the owner or occupier; or

(b) if authorised to do so in writing in terms of susen (3).

(3) The Labour Court may issue an authorisatiorteroplated in subsection (2) only on
written application by a labour inspector who staieder oath or affirmation the reasons for the
need to enter a place in order to monitor or em@ampliance with any employment law.

(4) If it is practical to do so, the employer amtfade union representative must be
notified that the labour inspector is presentabakplace and of the reason for the inspection.

[Date of commencement of s. 65: 21 March 1998.]
66 Powers to question and inspect

(1) In order to monitor or enforce compliance watnemployment law, a labour
inspector may-

(@ require a person to disclose information, eithatlgror in writing, and either
alone or in the presence of witnesses, on any ntattghich an employment law
relates, and require that the disclosure be maderwath or affirmation;

(b) inspect, and question a person about, any recaddarment to which an
employment law relates;

(c) copy any record or document referred to in pardg(ap or remove these to
make copies or extracts;

(d) require a person to produce or deliver to a plaeeifed by the labour inspector
any record or document referred to in paragr@plior inspection;

(e) inspect, question a person about, and if neceseargve, any article, substance
or machinery present at a place referred to in@Eeéb;

() inspect or question a person about any work peddrrand

(g) perform any other prescribed function necessarynmnitoring or enforcing
compliance with an employment law.

(2) A labour inspector may be accompanied by &rpneter and any other person
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reasonably required to assist in conducting theaason.
(3) A labour inspector must-
(@) produce on request the certificate referred teectisn 63 (3);
(b) provide a receipt for any record, document, artisidstance or machinery
removed in terms of subsection (&) or (e); and
(c) return anything removed within a reasonable peviciime.

(4) The powers provided for in this Part are idiidn to any power of a labour inspector
in terms of any other employment law.

67 Co-operation with labour inspectors

(1) Any person who is questioned by a labour iogpen terms of section 66 must
answer all relevant questions lawfully put to thatson truthfully and to the best of his or her
ability. " *

(2) Every employer and each employee must proargefacility and assistance at a
workplace that is reasonably required by a labospector to perform the labour inspector's
functions effectively.

68  Securing an undertaking

(1) A labour inspector who has reasonable grotndelieve that an employer has not
complied with any provision of this Act must endearto secure a written undertaking by the
employer to comply with the provision.

(1A) A labour inspector may endeavour to secungitien undertaking by the employer
to comply with subsection (1) either by-

(@ meeting with the employer or a representative efaimployer; or
(b) serving a document, in the prescribed form, oretheloyer.
[Sub-s. (1A) inserted by s. 13 of Act 11 of 2002.]

(2) In endeavouring to secure the undertakinglgheur inspector-

(@) may seek to obtain agreement between the emplogeemployee as to any
amount owed to the employee in terms of this Act;

(b) may arrange for payment to an employee of any ainmaid as a result of an
undertaking;

(c) may, at the written request of an employee, regeayenent on behalf of the
employee; and

(d) must provide a receipt for any payment receiveigims of paragrapft).

69 Compliance order

(1) A labour inspector who has reasonable grotmdelieve that an employer has not
complied with a provision of this Act may issueanpliance order.

(2) A compliance order must set out-

(@ the name of the employer, and the location of ewarskplace, to which it
applies;

(b) any provision of this Act that the employer has carnplied with, and details of
the conduct constituting non-compliance;

(c) any amount that the employer is required to pantemployee;

(d) any written undertaking by the employer in termsedtion 68 (1) and any failure
by the employer to comply with a written undertakin

(e) any steps that the employer is required to takieidicg, if necessary, the
cessation of the contravention in question ang#red within which those steps
must be taken; and
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(H  the maximum fine that may be imposed upon the eyeplm accordance with
Schedule Two for a failure to comply with a proweisiof this Act.

(3) (a) A labour inspector must serve a copy of the coamgle order on the employer
named in it, and on each employee affected bylé@ssthis is impractical, and on a
representative of the employees.

(b) The failure to serve a copy of a compliance omteany employee or any
representative of employees in terms of paragfaptioes not invalidate the order.

[Sub-s. (3) substituted by s. 14 of Act 11 of 2002.

(4) The employer must display a copy of the coamle order prominently at a place
accessible to the affected employees at each vwar&plamed in it.

(5) An employer must comply with the compliancderwithin the time period stated in
the order unless the employer objects in term&ctien 71.

70  Limitations

A labour inspector may not issue a compliancerardeespect of any amount payable to
an employee as a result of a failure to comply waiffrovision of this Act if-

(@) the employee is covered by a collective agreenfexttprovides for resolution by
arbitration of disputes concerning amounts owingeims of this Act;

(b) the employee is employed in a category of employe&stioned in section 6 (1)
(a) or in respect of which a notice has been issug¢erims of section 6 (3);

(c) any proceedings have been instituted for the regoMethat amount or, if
proceedings have been instituted, those proceetiengs been withdrawn; or

(d) that amount has been payable by the employer tertipdoyee for longer than 12
months before the date on which a complaint wasenb@é labour inspector by
or on behalf of the employee or, if no complainswaade, the date on which a
labour inspector first endeavoured to secure d@ewiindertaking by the
employer in terms of section 68.

[Para.(d) substituted by s. 15 of Act 11 of 2002.]
71 Objections to compliance order

(1) An employer may object to a compliance ordemaking representations in writing
to the Director-General within 21 days of receipthat order.

(2) If the employer shows good cause at any ttireeDirector-General may permit the
employer to object after the period of 21 daysdwgsred.

(3) After considering any representations by timpleyer and any other relevant
information, the Director-General-

(@ may confirm, modify or cancel an order or any diran order; and
(b) must specify the period within which the employarstncomply with any part of
an order that is confirmed or modified.

(4) The information that the Director-General mestsider includes-

(@ any evidence concerning the employer's compliaecerd;
(b) the likelihood that the employer was aware of #lewvant provisions; and
(c) the steps taken by the employer to ensure comgiautt the relevant provision.

(5) The Director-General must serve a copy ofdtteer made in terms of subsection (3)
on the employer and on each employee affectedday it this is impractical, on a representative
of the employees.

(6) If the Director-General confirms or modifidgetorder or any part of the order, the
employer must comply with that order within the ¢iperiod specified in that order.
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72  Appeals from order of Director-General

(1) An employer may appeal to the Labour Couriresiaan order of the Director-General
within 21 days of receipt of that order.

(2) The order is suspended pending the final detextion of the appeal by the Labour
Court or any appeal from the Labour Court.

(3) If the employer shows good cause at any ttivee]_.abour Court may permit the
employer to appeal after the period of 21 daysexased.

73  Order may be made order of Labour Court

(1) The Director-General may apply to the Labooug@ for a compliance order to be
made an order of the Labour Court in terms of sacit58 (1)c) of the Labour Relations Act,
1995, if the employer has not complied with theeoraind has not lodged an objection against
the order in terms of section 71 (1).

(2) The Director-General may apply to the Labooug@ for an order of the Director-
General in terms of section 71 (3) to be made derasf the Labour Court in terms of section
158 (1)(c) of the Labour Relations Act, 1995, if the emplolgas not complied with the order
and has not appealed against the order in terresation 72 (1).

3) ......

[Sub-s. (3) deleted by s. 16 of Act 11 of 2002.]
Part B
Legal proceedings (ss 74-77A)
74  Consolidation of proceedings

(1) A dispute concerning a contravention of thit Aay be instituted jointly with
proceedings instituted by an employee under Paifftt@is Chapter.

(2) If an employee institutes proceedings for urdesmissal, the Labour Court or the
arbitrator hearing the matter may also determirnecéaim for an amount that is owing to that
employee in terms of this Act if-

(@ the claim is referred in compliance with sectiordl 1 the Labour Relations Act,
1995;
(b) the amount had not been owing by the employerdcthployee for longer than
one year prior to the dismissal; and
(c) no compliance order has been made and no othdmemeedings have been
instituted to recover the amount.
[Sub-s. (2) substituted by s. 17 of Act 11 of 2002.

(3) A dispute concerning any amount that is ovtmgn employee as a result of a
contravention of this Act may be initiated jointligth a dispute instituted by that employee over
the entitlement to severance pay in terms of seetio(6).

75 Payment of interest

An employer must pay interest on any amount dukeparyable in terms of this Act at the
rate of interest prescribed in terms of sectiori the Prescribed Rate of Interest Act, 1975 (Act
55 of 1975), to any person to whom a payment shioalet been made.

[S. 75 substituted by s. 18 of Act 11 of 2002.]
76  Proof of compliance

(1) In any proceedings concerning a contraventiahis Act or any sectoral
determination it is for an employer-

(@ to prove that a record maintained by or for thapkayer is valid and accurate;
(b) who has failed to keep any record required byAlisthat is relevant to those
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proceedings, to prove compliance with any provisibthis Act.
77  Jurisdiction of Labour Court

(1) Subject to the Constitution and the jurisdiotof the Labour Appeal Court, and
except where this Act provides otherwise, the Lali&nurt has exclusive jurisdiction in respect
of all matters in terms of this Act, except in respof an offence specified in sections 43, 44, 46,
48, 90 and 92.

(2) The Labour Court may review the performancpuwported performance of any
function provided for in this Act or any act or asion of any person in terms of this Act on any
grounds that are permissible in law.

(3) The Labour Court has concurrent jurisdictiathvthe civil courts to hear and
determine any matter concerning a contract of eympémt, irrespective of whether any basic
condition of employment constitutes a term of it@ttract.

(4) Subsection (1) does not prevent any persgmgelipon a provision of this Act to
establish that a basic condition of employment titutes a term of a contract of employment in
any proceedings in a civil court or an arbitratieid in terms of an agreement.

(5) If proceedings concerning any matter conteteplan terms of subsection (1) are
instituted in a court that does not have jurisdittin respect of that matter, that court may at any
stage during proceedings refer that matter to tdeour Court.
77A Powers of Labour Court

Subject to the provisions of this Act, the LabQaurt may make any appropriate order,
including an order-

(@ making a compliance order issued in terms of thdg An order of the Labour
Court, on application by the Director-General imis of section 73 (1) or 73 (2);

(b) condoning the late filing of any document with tloe late referral of any dispute
to, the Labour Court;

(c) confirming, varying or setting aside all or partawf order made by the Director-
General in terms of section 71 (3), on appeal kyetimployer in terms of section
12;

(d) reviewing the performance or purported performasfany function provided for
in terms of this Act or any act or omission by gyson or body in terms of this
Act, on any grounds permissible in law;

(e) making a determination that it considers reasonaiblany matter concerning a
contract of employment in terms of section 77 {@)ich determination may
include an order for specific performance, an avadrdamages or an award of
compensation;

() imposing a fine in accordance with Schedule 2 i® Att or for any
contravention of any provision of this Act for whie fine can be imposed; and

(g) dealing with any matter necessary or incidentgeidorming its functions in
terms of this Act.

[S. 77A inserted by s. 19 of Act 11 of 2002.]
Part C
Protection of employees against discrimination (ss 78-81)
78 Rights of employees

(1) Every employee has the right to-

(@ make a complaint to a trade union representatit@de union official or a labour
inspector concerning any alleged failure or reflisedn employer to comply with
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this Act;

(b) discuss his or her conditions of employment withdm her fellow employees, his
or her employer or any other person;

(c) refuse to comply with an instruction that is congrép this Act or any sectoral
determination;

(d) refuse to agree to any term or condition of emplegtthat is contrary to this Act
or any sectoral determination;

(e) inspect any record kept in terms of this Act tleétes to the employment of that
employee;

() participate in proceedings in terms of this Act;

(g request atrade union representative or a labapertor to inspect any record
kept in terms of this Act and that relates to thlyment of that employee.

(2) Every trade union representative has the ragghthe request of an employee, to
inspect any record kept in terms of this Act tleates to the employment of that employee.
79  Protection of rights

(1) In this section, 'employee’ includes a foreployee or an applicant for
employment.

(2) No person may discriminate against an empldgeexercising a right conferred by
this Part and no person may do, or threaten taulp pf the following:

(@ Require an employee not to exercise a right coadeloy this Part;
(b) prevent an employee from exercising a right coefiby this Part; or
(c) prejudice an employee because of a past, presamitiorpated-
) failure or refusal to do anything that an@ayer may not lawfully permit
or require an employee to do;
(i) disclosure of information that the employisg¢awfully entitled or required
to give to another person; or
(i) exercise of a right conferred by this Part

(3) No person may favour, or promise to favoureamployee in exchange for the
employee not exercising a right conferred by tlag.R-However, nothing in this section
precludes the parties to a dispute from concludimggreement to settle the dispute.

80 Procedure for disputes

(1) If there is a dispute about the interpretabomapplication of this Part, any party to the
dispute may refer the dispute in writing to-

(@ acouncil, if the parties to the dispute fall withhe registered scope of that
council; or
(b) the CCMA, if no council has jurisdiction.

(2) The party who refers a dispute must satiséydbuncil or the CCMA that a copy of
the referral has been served on all the othergzarti the dispute.

(3) The council or the CCMA must attempt to rescdvdispute through conciliation.

(4) If a dispute remains unresolved, any parttheodispute may refer it to the Labour
Court for adjudication.

(5) In respect of a dispute in terms of this Pk, relevant provisions of Part C of
Chapter VIl of the Labour Relations Act, 1995, appith the changes required by the context.
81 Burden of proof

In any proceeding in terms of this Part-

(@ an employee who alleges that a right or proteatmmferred by this Part has been
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infringed, must prove the facts of the conduct saidonstitute such
infringement; and
(b) the party who allegedly engaged in the conducumstjon must then prove that
the conduct did not infringe any provision of tRiart.
CHAPTER ELEVEN
GENERAL (ss 82-96)
82 Temporary employment services

(1) For the purposes of this Act, a person wheseices have been procured for, or
provided to, a client by a temporary employmenviseris the employee of that temporary
employment service, and the temporary employmentcgeis that person's employer.

(2) Despite subsection (1), a person who is aapaddent contractor is not an employee
of a temporary employment service, nor is the termyoemployment service the employer of
that person.

(3) The temporary employment service and the thea jointly and severally liable if the
temporary employment service, in respect of anyleye® who provides services to that client,
does not comply with this Act or a sectoral detexation.

83 Deeming of persons as employees

(1) The Minister may, on the advice of the Commissand by notice in th&azette,
deem any category of persons specified in the eadtide-

(@) employees for purposes of the whole or any pattiisfAct, any other
employment law other than the Unemployment Inswrahat, 1966 (Act 30 of
1966), or any sectoral determination;

(b) contributors for purposes of the whole or any pathe Unemployment
Insurance Act, 1966.

[Sub-s. (1) substituted by s. 20 of Act 11 of 2002.

(2) Before the Minister issues a notice under satien (1), the Minister must-

(@ publish a draft of the proposed notice in Geette; and

(b) invite interested persons to submit written repnés@ns on the proposed notice
within a reasonable period.

83A Presumption as to who is employee

A person who works for, or renders services tg,@her person is presumed, until the
contrary is proved, to be an employee, regardlesedorm of the contract, if any one or more
of the following factors is present:

(@ The manner in which the person works is subjetiiéacontrol or direction of
another person;

(b) the person's hours of work are subject to the obotrdirection of another
person;

() inthe case of a person who works for an orgamisathe person is a part of that
organisation;

(d) the person has worked for that other person favamnage of at least 40 hours per
month over the last three months;

(e) the person is economically dependent on the otiesop for whom that person
works or renders services;

() the person is provided with tools of trade or wedkiipment by the other person;
or

(g) the person only works for or renders services ® marson.
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(2) Subsection (1) does not apply to any person @drns in excess of the amount
determined by the Minister in terms of section 6 (3

(3) If a proposed or existing work arrangemenblags persons who earn amounts equal
to or below the amounts determined by the Ministeéerms of section 6 (3), any of the
contracting parties may approach the CCMA for ansaaty award about whether the persons
involved in the arrangement are employees.

[S. 83A inserted by s. 21 of Act 11 of 2002.]
84  Duration of employment

(1) For the purposes of determining the lengthroemployee's employment with an
employer for any provision of this Act, previous@oyment with the same employer must be
taken into account if the break between the perad@snployment is less than one year.

(2) Any payment made or any leave granted in teshiBis Act to an employee
contemplated in subsection (1) during a previousdeof employment must be taken into
account in determining the employee's entitlemehgeave or to a payment in terms of this Act.
85 Delegation

(1) The Minister may in writing delegate or assigrthe Director-General or any
employee in the public service of the rank of dasisdirector or of a higher rank, any power or
duty conferred or imposed upon the Minister in tewhthis Act, except the Minister's powers in
terms of sections 6 (3), 55 (1), 60, 83, 87 and2)@and the Minister's power to make
regulations.

(2) A delegation or assignment in terms of subsedfl) does not limit or restrict the
Minister's authority to exercise or perform theadgited or assigned power or duty.

(3) Any person to whom a power or duty is delegateassigned in terms of subsection
(1) must exercise or perform that power or dutyjettito the direction of the Minister.

(4) The Minister may at any time-

(@) withdraw a delegation or assignment made in terissilesection (1); and
(b) withdraw or amend any decision made by a persorciskeg or performing a
power or duty delegated or assigned in terms afettion (1).

(5) The Director-General may in writing delegateassign any power or duty conferred
or imposed upon the Director-General by Chapterdfehis Act to any employee in the
Department of the rank of assistant director ca bfgher rank.

(6) Subsections (2), (3) and (4) apply with chanigegjuired by the context to any
delegations or assignments by the Director-Gengraér subsection (5).

86 Regulations

(1) The Minister may by notice in tligazette, after consulting the Commission, make
regulations regarding any matter that may be nacgs expedient to prescribe in order to
achieve the objects of this Act.

(2) A regulation regarding state revenue or expgarelmay be made only with the
concurrence of the Minister of Finance.

87 Codes of Good Practice

(1) The Minister, after consulting NEDLAC-

(@ mustissue a Code of Good Practice on the ArrangeaféVorking Time;

(b) mustissue a Code of Good Practice on the Proteofi@mployees during
Pregnancy and after the Birth of a Child;

(c) may issue other codes of good practice; and

(d) may change or replace any code of good practice.
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(2) Any code of good practice or any change toeptacement of a code of good practice
must be published in tHazette.

(3) Any person interpreting or applying this Actish take into account relevant codes of
good practice.

(4) A Code of Good Practice issued in terms of gaction may provide that the Code
must be taken into account in applying or intelipgeany employment law.

[Sub-s. (4) added by s. 22 of Act 11 of 2002.]
88 Minister's power to add and change footnotes

The Minister may, by notice in ti@azette, add to, change or replace any footnote in this
Act.

89 Representation of employees or employers

(1) A registered trade union or registered emplgy@ganisation may act in any one or
more of the following capacities in any disputeMaich any of its members is a party:

(@ Inits own interest;
(b) on behalf of any of its members;
() inthe interest of any of its members.

(2) A registered trade union or a registered eygrlsl organisation is entitled to be a
party to any proceedings in terms of this Act iE@r more of its members is a party to these
proceedings.

90 Confidentiality

(1) It is an offence for any person to disclodenmation which that person acquired
while exercising or performing any power or dutytenms of this Act and which relates to the
financial or business affairs of any other persept if the information is disclosed in
compliance with the provisions of any law-

(@ toenable a person to perform a function or exeraipower in terms of an
employment law;

(b) for the purposes of the proper administration &f Act;

(c) for the purposes of the administration of justice.

(2) Subsection (1) does not prevent the disclostiemy information concerning an
employer's compliance or non-compliance with thevigions of any employment law.

(3) The record of any medical examination perfaitnmeterms of this Act must be kept
confidential and may be made available only-

(@ in accordance with the ethics of medical practice;

(b) if required by law or court order; or

(c) if the employee has in writing consented to theasé of that information.
91 Answers not to be used in criminal prosecutions

No answer by any person to a question by a persnducting an investigation in terms
of section 53 or by a labour inspector in termseaftion 66 may be used against that person in
any criminal proceedings except proceedings inaeispf a charge of perjury or making a false
statement.

92  Obstruction, undue influence and fraud

It is an offence to-

(8 obstruct or attempt to influence improperly a parado is performing a function
in terms of this Act;

(b) obtain or attempt to obtain any prescribed docurbgmheans of fraud, false
pretences, or by presenting or submitting a fatderged document;
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(c) pretend to be a labour inspector or any other pepsoforming a function in
terms of this Act;

(d) refuse or fail to answer fully any lawful questipuat by a labour inspector or any
other person performing a function in terms of thes;

(e) refuse or fail to comply with any lawful request of lawful order by, a labour
inspector or any other person performing a funciioterms of this Act;

(H  hinder or obstruct a labour inspector or any offeson performing a function in
terms of this Act.

93 Penalties

(1) Any magistrates' court has jurisdiction to osp a penalty for an offence provided for
in this Act.

(2) Any person convicted of an offence in termaigy section mentioned in the first
column of the table below may be sentenced toeadimmprisonment for a period not longer
than the period mentioned in the second columhatftable opposite the number of that section.

OFFENCES AND PENALTIES

Section under which convicted Maximum term of imprisonment
Section 43 3 years
Section 44 3 years
Section 46 3 years
Section 48 3 years
Section 90 (1) and (3) 1 year
Section 92 1 year

94  This Act binds the State

This Act binds the State except in so far as erahiiability is concerned.
95 Transitional arrangements and amendment and reg @ of laws

(1) The provisions of Schedule Three apply totthasition from other laws to this Act.

(2) The Minister may for the purposes of regulgtine transition from any law to this
Act add to or change Schedule Three.

(3) Any addition or change to Schedule Three rbedfabled in the National Assembly
and takes effect-

(a) if the National Assembly does not pass a resolutianthe addition or change is
not binding within 14 days of the date of the tagjiand
(b) on publication in th&azette.

(4) Section 186 of the Labour Relations Act, 199%ereby amended by the deletion of
subparagraph (ii) of paragrafd).

(5) The laws mentioned in the first two columnsSchedule Four are hereby repealed to
the extent indicated opposite that law in the tiiwtbmn of that Schedule.

(6) The repeal of any law by subsection (5) dassaffect any transitional arrangement
provided for in Schedule Three.
96  Short title and commencement

This is the Basic Conditions of Employment Act9I9and comes into effect on a date to
be fixed by the President by proclamation in Geazette.

Schedule One
PROCEDURES FOR PROGRESSIVE REDUCTION OF MAXIMUM WOR KING
HOURS

1 Goal

40



This Schedule records the procedures to be adoptediuce the working hours of
employees to the goal of a 40 hour working weekamdight hour working day-

(@ through collective bargaining and the publicatiésectoral determinations;

(b) having due regard to the impact of a reduction @fkmg hours on existing
employment and opportunities for employment cregtezonomic efficiency and
the health, safety and welfare of employees.

2 Collective bargaining

When during negotiations on terms and conditidrengployment, a party to the
negotiations introduces the reduction of maximumkivg hours as a subject for negotiation, the
parties must negotiate on that issue.
3 Role of Employment Conditions Commission

The Commission may investigate the possibilityeafucing working hours in a particular
sector and area and make recommendations to thetktithereon.
4 Investigation by Department of Labour

(1) The Department of Labour must, after consialtetvith the Commission, conduct an
investigation as to how the reduction of weekly kinog hours to a level of 40 hours per week
may be achieved.

(2) The investigation must be completed and tpentesubmitted to the Minister not later
than 18 months after the Act has come into oparatio
5 Reports

(1) The Department of Labour must, after consualtatvith the Commission-

(@ monitor and review progress made in reducing waykiours;

(b) prepare and publish a report for the Minister anglogress made in the
reduction of working hours.

(2) The Department must publish reports everyyears.

(3) The reports must be tabled at Nedlac and ihda@ent by the Minister.

(4) The Minister may prescribe the returns to lensitted by employers, trade unions
and councils on any matter concerning this Schedule

Schedule Two
MAXIMUM PERMISSIBLE FINES THAT MAY BE IMPOSED FOR F AILURE TO
COMPLY WITH THIS ACT

1.

This Schedule sets out the maximum fine that neayrposed in terms of Chapter Ten
for a failure to comply with a provision of this Ac

2.
The maximum fine that may be imposed-

(a) for a failure to comply with a provision of this #egot involving a failure to pay
an amount due to an employee in terms of any lasidition of employment, is
the fine determined in terms of Table One or Tah®;

(b) involving a failure to pay an amount due to an eyeeg, is the greater of the
amount determined in terms of Table One or Table.Tw

TABLE ONE: MAXIMUM PERMISSIBLE FINE NOT INVOLVING A N

UNDERPAYMENT
No previous failure to comply R100 per employee in respect of whom the failure
to comply occurs
previous failure to comply in respect of the same R200 per employee in respect of whom the failure
provision to comply occurs
previous failure to comply within the previous 12 R300 per employee in respect of whom the failure
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the same provision within three years
Three previous failures to comply in respect of the
same provision within three years

provision within three years

months or two previous failures to comply in respect of

Four previous failures to comply in respect of the same

to comply occurs

R400 per employee in respect of whom the failure
to comply occurs
R500 per employee in respect of whom the failure

|to comply occurs

TABLE TWO: MAXIMUM PERMISSIBLE

FINE INVOLVING AN UN

No previous failure to comply

A previous failure to comply in respect of the same
provision within three years

A previous failure to comply in respect of the same
provision within a year, or two previous failures to

25% of the amount due, including any interest
owing on the amount at the date of the order
50% of the amount due, including any interest
owing on the amount at the date of the order
75% of the amount due, including any interest
owing on the amount at the date of the order

DERPAYMENT

comply in respect of the same provision within three
years

Three previous failures to comply in respect of the
same provision within three years

Four or more previous failures to comply in respect of
the same provision within three years

100% of the amount due, including any interest
owing on the amount at the date of the order
200% of the amount due, including any interest
owing on the amount at the date of the order

Schedule Three
TRANSITIONAL PROVISIONS
[Schedule Three amended by GN R195 of 25 Febru209 and by s. 23 of Act 11 of 2002.]
1 Definitions

For the purposes of this Schedule-

'‘Basic Conditions of Employment Act, 1983means the Basic Conditions of
Employment Act, 1983 (Act 3 of 1983);

‘domestic worker' means an employee defined as a 'domestic semvaatttion 1 (1) of
the Basic Conditions of Employment Act, 1983;

‘farm worker' means an employee who is employed mainly in @oimmection with
farming activities, and includes an employee wh@Nyror mainly performs domestic work in
home premises on a farm;

'mineworker’ means an employee employed at a mine whose howsrkfare
prescribed in terms of any regulation that is ircéoin terms of item 4 of Schedule 4 to the Mine
Health and Safety Act, 1996 (Act 29 of 1996);

'security guard' means an employee defined dguard' or a'security guard' in terms
of the Basic Conditions of Employment Act, 1983;

'Wage Act, 1957'means the Wage Act, 1957 (Act 5 of 1957);

'wage determination' means a wage determination made in terms of setfiof the
Wage Act, 1957.

2 Application to public service

This Act, except section 41, does not apply tophielic service for 18 months after the
commencement of this Act, unless a bargaining abuoncludes a collective agreement that a
provision of this Act will apply from an earlier ga
3 Application to farm workers

(1) Sections 6A, 10 (2A) and 14 (4A) of the BaSmnditions of Employment Act, 1983,
continue to apply to the employment of a farm woukatil such time as the matters regulated by
those provisions are regulated by a sectoral détetiman applicable to the farm worker.

(2) Until regulated by a sectoral determinatietcton 17 (3) applies to farm workers
who work after 20:00 and before 04:00 at least fiees per month or 50 times per year.
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4 Payment in kind of domestic workers and farm worlers

(1) The definition of 'wage' in section 1 (1) bétBasic Conditions of Employment Act,
1983, and the definition of '‘payment in kind' ire tiegulations published under that Act continue
to apply to the employment of domestic workers &amoh workers, until regulated by a sectoral
determination.

(2) The Minister may, by notice in tligazette, amend any cash amount prescribed in the
definition of 'payment in kind' in accordance watction 37 of the Basic Conditions of
Employment Act, 1983, as if that section had narbepealed.

5 Ordinary hours of work

An employer may require or permit an employee vghemployed as a farm worker,
mineworker or security guard to work ordinary hoofsvork in excess of those prescribed by
section 9 (1) and (2) for the period specifiedatuen two of Table One: Provided that-

(@ any condition in column two of Table One is comgheith;

(b) the employee's hours of work do not exceed any mihours of work in any law
or any wage-regulating measure applicable to thitgory of employee
immediately before this Act came into effect;

(c) the employee and his or her employer do not corcaudagreement in terms of
sections 11 and 12.

TABLE ONE
[Table One amended by GN R195 of 25 February 2000.]

Farm workers For a period of 12 months after the commencement date of this Act,
provided that the employee's ordinary hours of work do not exceed 48
hours per week.

Mineworkers For a period of 12 months after the commencement date of this Act,
provided that the employee's total hours of work do not exceed any limit
on hours or work prescribed in any applicable regulation that is in force
in terms of item 4 of Schedule 4 to the Mine Health and Safety Act,
1996 (Act 29 of 1996).

Security guards For a period of 12 months after the commencement date of this Act,
provided that the employee's ordinary hours of work do not exceed 55
hours per week; and thereafter for a further period of 12 months,
provided that the employee's ordinary hours of work do not exceed 50
hours per week.

Security guards in the private Despite the preceding sentence, for a period of 12 months after the
security industry commencement date of a sectoral determination for the private security
sector, provided that the employee's ordinary hours of work do not
exceed 55 hours per week; and thereafter for a further period of 12
months, provided that the employee's ordinary hours of work do not
|exceed 50 hours per week.

6 Leave pay

(1) The entitlement in terms of section 20 (2anfemployee employed continuously
before and after the commencement of this Act tekiest on the date on which, but for the
enactment of this Act, the employee would next hammenced a leave cycle in terms of
section 12 of the Basic Conditions of Employment, A®83, or any wage determination.

(2) Any accrued leave to which an employee wagledin terms of section 12 of the
Basic Conditions of Employment Act, 1983, or a wdgermination, but which has not been
granted by the date on which section 20 (2) taKestewith respect to that employee, must be
added to the paid leave earned by that employssnms of this Act.

(3) Section 22 (3) does not apply to any leaveeby the employee in respect of any
period prior to the date on which this Act takefeet

43



7 Pay for sick leave

(1) Table Two applies in respect of any emplogsedefined in the Basic Conditions of
Employment Act, 1983, in employment at the commerexg of this Act.

(2) An employee listed in column one who was intosaious employment before the
commencement of this Act for the period set owtalumn two becomes entitled to the rights
under section 22 (2) on the date listed in coluhmad and section 22 (3) on the date listed in

column four.

TABLE TWO
TRANSITIONAL ARRANGEMENTS IN RELATION TO SICK LEAVE

Employees as defined
in the Basic Conditions
of Employment Act,

1983

Period of continuous
employment before
commencement date of
this Act

Date of entitlement to
six weeks' paid sick
leave over 36-months
sick leave cycle in
terms of section 22 (2)

Date of entitlement to
one day's paid sick
leave every 26 days

worked during the first
six consecutive
months of employment

in terms of section 22

©)

Employees and regular
day workers

Casual employees

Less than six months

Less than six months

Six months after
commencement date of
employment

Six months after
commencement date of

Date on which employee
began employment

Commencement date of
this Act

employment
Regular day workers and [More than six months Commencement date of |Not applicable
casual employees this Act
Employees (other than  |Between six and 12 Commencement date of |Not applicable
casual workers and months this Act

regular day workers)
Employees At conclusion of current
sick leave cycle in terms
of section 13 (1) of the
Basic Conditions of

Employment Act, 1983

More than 12 months Not applicable

(3) Any period of paid sick leave granted to arplyee in accordance with Table Two,
may be deducted from the employee's entitlemetgrms of either section 22 (2) or section 22
(3), if-
(a) it was taken before the commencement of this Act; o

(b) it was taken during the period that the relevantise was in effect with respect
to that employee.

8 Exemptions

Any exemption granted under section 34 of the @&sinditions of Employment Act,
1983, in force immediately before the commenceroétttis Act remains in force for the period
for which the exemption was granted, or if the egBam was granted for an indefinite period,
for a period of six months after the commenceméittie Act as if that Act had not been
repealed, unless it is withdrawn by the Ministefdoe the end of such period.
9 Wage determinations

(1) Any wage determination and any amendmentwage determination made in terms
of section 15 of the Wage Act, 1957, in force immgsly before the commencement of the
Basic Conditions of Employment Amendment Act, 2Q02reafter referred to as a 'wage
determination’) is deemed to be a sectoral detextioim made in accordance with section 55 of
this Act.
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(2) Any provision in a wage determination stipirigta minimum term or condition of
employment is deemed to be a basic condition ofl@ynpent defined in section 1 of this Act.

(3) The Minister may amend, cancel, suspend,fglaricorrect any wage determination
in accordance with Chapter Eight of this Act.

(4) The provisions of a wage determination magierced in accordance with Chapter
Ten of this Act.

(5) Any prosecution concerning a contraventionooffailure to comply with, a binding
wage determination or licence of exemption fromdvémber 1998 until the commencement of
the Basic Conditions of Employment Amendment AGD2, which prosecution commenced
prior to or within three months of the commencenuate of the Basic Conditions of
Employment Amendment Act, 2002, must be dealt mtterms of the Wage Act, 1957, as if the
Wage Act, 1957, had not been repealed.

(6) The Director of Public Prosecutions havinggdiction is deemed to have issued a
certificate in terms of section 23 (@) of the Wage Act, 1957, in respect of any contréoeen
or failure contemplated in subitem (5) in respdat/bich no prosecution is commenced within
three months of the commencement date of the Bamiclitions of Employment Amendment
Act, 2002.

[ltem 9 substituted by s. 48) of Act 11 of 2002.]
10 Exemptions to wage determination

Any licence of exemption granted in respect ofeg@determination in terms of section
19 of the Wage Act, 1957, in force immediately befthe commencement of this Act is deemed
to be withdrawn as from a date six months afterctramencement date of the Basic Conditions
of Employment Amendment Act, 2002.

[Item 10 substituted by s. ZB) of Act 11 of 2002.]
11  Agreements

(1) Any agreement entered into before the comnmaeaoe of this Act which is permitted
by this Act remains valid and binding.

(2) Any provision in a collective agreement comldd in a bargaining council that was in
force immediately before this Act came into effemnains in effect for-

(@ six months after the commencement date of thisrtiie case of a provision
contemplated by section 49 () to (d); and
(b) 18 months after the commencement date of thisrAtite case of a provision
contemplated by section 49 ().
Schedule Four
LAWS REPEALED BY SECTION 95 (5)

Number and year of Short title Extent of repeal
law

IAct 5 of 1957 Wage Act, 1957 The whole
Act 48 of 1981 Wage Amendment Act, 1981 The whole
Act 3 of 1983 Basic Conditions of Employment Act, 1983 The whole
Act 26 of 1984 Wage Amendment Act, 1984 The whole
Act 27 of 1984 Basic Conditions of Employment Amendment Act, 1984 The whole
Act 104 of 1992 Basic Conditions of Employment Amendment Act, 1992 The whole
Act 137 of 1993 Basic Conditions of Employment Amendment Act, 1993 The whole
Act 147 of 1993 Agricultural Labour Act, 1993 Chapter 2
Act 50 of 1994 Agricultural Labour Amendment Act, 1994 Section 2
Act 66 of 1995 Labour Relations Act, 1995 Section 196

BASIC CONDITIONS OF EMPLOYMENT AMENDMENT ACT 11 OF 2002
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[ASSENTED TO 18 JUNE 2002] [DATE OF COMMENCEMENTAUGUST 2002]
(English text signed by the President)
ACT

To amend the Basic Conditions of Employment Act, 1%, so as to-

substitute certain definitions;

make certain textual alterations;

regulate the extension of overtime by collectigeeement;

regulate the payment of contributions to beneds;

provide for the determination of categories ofrpant to calculate remuneration;

provide for employees whose contracts of employtrtegminate due to insolvency to
receive severance pay;

specify circumstances under which ordinary hot@insark can be varied;

provide for the appointment of alternate membrmforganised labour and business to
the Employment Conditions Commission;

make further provision regarding the issuing ahptiance orders;

clarify the basis for the calculation of interest;

confer specific powers on the Labour Court;

create a presumption as to who is an employee;

deem wage determinations to be sectoral deterionstand

provide for matters connected therewith.
1 Amends section 1 of the Basic Conditions of Emplegitmct 75 of 1997 by substituting
the definition of 'employment law'.
2 Substitutes section 8 of the Basic Conditions opxyment Act 75 of 1997.
3 Amends section 10 of the Basic Conditions of Empilegt Act 75 of 1997, as follows:
paragraph@) substitutes subsection (1); paragréphinserts subsection (1A); and paragréph
adds subsection (6).
4 Amends section 27 of the Basic Conditions of Empieqt Act 75 of 1997 by
substituting subsection (5).
5 Amends section 28 (2) of the Basic Conditions ofpryment Act 75 of 1997 by
deleting paragrap(b).
6 Inserts section 34A in the Basic Conditions of Eoyptent Act 75 of 1997.
7 Amends section 35 of the Basic Conditions of Emplegit Act 75 of 1997 by
substituting subsection (5).
8 Amends section 37 of the Basic Conditions of Empilegt Act 75 of 1997 by
substituting subsections (1) and (2) for subsedtign
9 Amends section 41 of the Basic Conditions of Empieqt Act 75 of 1997 by
substituting subsection (2).
10 Amends section 50 of the Basic Conditions of Empiegt Act 75 of 1997, as follows:
paragraph{a) substitutes subsection (2); and paragr@pimserts subsection (2A).
11 Amends section 55 of the of the Basic ConditionEmiployment Act 75 of 1997 by
substituting subsection (6).
12 Amends section 60 of the Basic Conditions of Empieqt Act 75 of 1997 by
substituting subsection (2).
13 Amends section 68 of the Basic Conditions of Empilegt Act 75 of 1997 by inserting
subsection (1A).
14 Amends section 69 of the Basic Conditions of Empieqt Act 75 of 1997 by
substituting subsection (3).
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15 Amends section 70 of the Basic Conditions of Emplegit Act 75 of 1997 by
substituting paragrapf(a).
16 Amends section 73 of the Basic Conditions of Emplegt Act 75 of 1997 by deleting
subsection (3).
17 Amends section 74 of the Basic Conditions of Emplegit Act 75 of 1997 by
substituting subsection (2).
18 Substitutes section 75 of the Basic Conditionsrapyment Act 75 of 1997.
19 Inserts section 77A in the Basic Conditions of Eoyptent Act 75 of 1997.
20 Amends section 83 of the Basic Conditions of Emplegit Act 75 of 1997 by
substituting subsection (1).
21 Inserts section 83A in the Basic Conditions of Eoyplent Act 75 of 1997.
22 Amends section 87 of the Basic Conditions of Empgiegt Act 75 of 1997 by adding
subsection (4).
23 Amends Schedule 3 to the Basic Conditions of Empleyt Act 75 of 1997, as follows:
paragrapl{a) substitutes item 9; and paragrgphsubstitutes item 10.
24 Short title and commencement

This Act is called the Basic Conditions of Emplamh Amendment Act, 2002, and
comes into operation on a date determined by tbsidRent by proclamation in ti@&azette.

"Employee' is given a specific meaning in sectidr{B.

""Remuneration’ is given a specific meaning in secs5 (5).

"GN R300 inGG 30872 of 14 March 2008 determines that all empsy@arning in excess of
R149 736,00 per annum be excluded from sectiod®,911, 12, 14, 15, 16, 17 (2) and 18 (3) of
this Act with effect from 1 March 2008.

[For the purposes of this noticearnings' means the regular annual remuneration before
deductions, i.e. income tax, pension, medical amdas payments but excluding similar
payments (contributions) made by the employer speet of the employee: Provided that
subsistence and transport allowance received oeainent awards, intermittent payments for
occasional overtime shall not be regarded as reratior for the purpose of this notice.]

“The Code of Good Practice issued by the Ministeratfour under section 87 (3) will

contain provisions concerning the arrangement okwad, in particular, its impact upon the
health, safety and welfare of employees. Issugsatbald be included are shift work, night
work, rest periods during working time, family resgibilities and work by children.

YGN R300 inGG 30872 of 14 March 2008 determines that all emploge earning in excess of
R149 736,00 per annum be excluded from sections1d), 11, 12, 14, 15, 16, 17 (2) and 18 (3)
of this Act with effect from 1 March 2008.

[For the purposes of this noticearnings' means the regular annual remuneration before
deductions, i.e. income tax, pension, medical amdas payments but excluding similar
payments (contributions) made by the employer speet of the employee: Provided that
subsistence and transport allowance received oeainent awards, intermittent payments for
occasional overtime shall not be regarded as reratioe for the purpose of this notice.]

V"GN R300 inGG 30872 of 14 March 2008 determines that all emploge earning in excess

of R149 736,00 per annum be excluded from sectiofs10, 11, 12, 14, 15, 16, 17 (2) and 18
(3) of this Act with effect from 1 March 2008.

[For the purposes of this noticearnings' means the regular annual remuneration before
deductions, i.e. income tax, pension, medical amdas payments but excluding similar
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payments (contributions) made by the employer speet of the employee: Provided that
subsistence and transport allowance received oeament awards, intermittent payments for
occasional overtime shall not be regarded as reratiae for the purpose of this notice.]

"GN R300 inGG 30872 of 14 March 2008 determines that all emploge earning in excess
of R149 736,00 per annum be excluded from sectiofs10, 11, 12, 14, 15, 16, 17 (2) and 18
(3) of this Act with effect from 1 March 2008.

[For the purposes of this noticearnings' means the regular annual remuneration before
deductions, i.e. income tax, pension, medical amdas payments but excluding similar
payments (contributions) made by the employer speet of the employee: Provided that
subsistence and transport allowance received oeament awards, intermittent payments for
occasional overtime shall not be regarded as reratiae for the purpose of this notice.]

Y'GN R300 inGG 30872 of 14 March 2008 determines that all emploge earning in excess
of R149 736,00 per annum be excluded from sectiofs10, 11, 12, 14, 15, 16, 17 (2) and 18
(3) of this Act with effect from 1 March 2008.

[For the purposes of this noticearnings' means the regular annual remuneration before
deductions, i.e. income tax, pension, medical amdas payments but excluding similar
payments (contributions) made by the employer speet of the employee: Provided that
subsistence and transport allowance received oeament awards, intermittent payments for
occasional overtime shall not be regarded as reratiae for the purpose of this notice.]

"GN R300 inGG 30872 of 14 March 2008 determines that all emploge earning in excess

of R149 736,00 per annum be excluded from sectiofs10, 11, 12, 14, 15, 16, 17 (2) and 18
(3) of this Act with effect from 1 March 2008.

[For the purposes of this noticearnings' means the regular annual remuneration before
deductions, i.e. income tax, pension, medical amdas payments but excluding similar
payments (contributions) made by the employer speet of the employee: Provided that
subsistence and transport allowance received oeaent awards, intermittent payments for
occasional overtime shall not be regarded as reratiae for the purpose of this notice.]

*GN R300 inGG 30872 of 14 March 2008 determines that all emploge earning in excess of
R149 736,00 per annum be excluded from sections1®, 11, 12, 14, 15, 16, 17 (2) and 18 (3)
of this Act with effect from 1 March 2008.

[For the purposes of this noticearnings' means the regular annual remuneration before
deductions, i.e. income tax, pension, medical amdas payments but excluding similar
payments (contributions) made by the employer speet of the employee: Provided that
subsistence and transport allowance received oeaent awards, intermittent payments for
occasional overtime shall not be regarded as reratiae for the purpose of this notice.]

XGN R300 inGG 30872 of 14 March 2008 determines that all emploge earning in excess

of R149 736,00 per annum be excluded from sectiofs10, 11, 12, 14, 15, 16, 17 (2) and 18
(3) of this Act with effect from 1 March 2008.

[For the purposes of this noticearnings' means the regular annual remuneration before
deductions, i.e. income tax, pension, medical amdas payments but excluding similar
payments (contributions) made by the employer speet of the employee: Provided that
subsistence and transport allowance received oeament awards, intermittent payments for
occasional overtime shall not be regarded as reratiae for the purpose of this notice.]

*'GN R300 inGG 30872 of 14 March 2008 determines that all empsy@arning in excess of
R149 736,00 per annum be excluded from sectiot8,911, 12, 14, 15, 16, 17 (2) and 18 (3) of
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this Act with effect from 1 March 2008.

[For the purposes of this noticearnings' means the regular annual remuneration before
deductions, i.e. income tax, pension, medical amila payments but excluding similar
payments (contributions) made by the employer speet of the employee: Provided that
subsistence and transport allowance received oea@ment awards, intermittent payments for
occasional overtime shall not be regarded as reratioe for the purpose of this notice.]
X"'Section 90 protects the confidentiality of any neatlexamination conducted in terms of this
Act.

*¥In terms of section 2 (2) of the Public HolidaystAt994 (Act 36 of 1994), a public holiday is
exchangeable for any other day which is fixed bngament or agreed to between the employer
and the employee.

*GN R300 inGG 30872 of 14 March 2008 determines that all emmsy@arning in excess of
R149 736,00 per annum be excluded from sectio8,911, 12, 14, 15, 16, 17 (2) and 18 (3) of
this Act with effect from 1 March 2008.

[For the purposes of this noticearnings' means the regular annual remuneration before
deductions, i.e. income tax, pension, medical amdas payments but excluding similar
payments (contributions) made by the employer speet of the employee: Provided that
subsistence and transport allowance received oeament awards, intermittent payments for
occasional overtime shall not be regarded as reratiae for the purpose of this notice.]

In terms of section 187 (13) of the Labour Relations Act, 1995, the dismissalf@n
employee on account of her pregnancy, intended pregncy, or any reason related to her
pregnancy, is automatically unfair. The definitionof dismissal in section 186 of the Labour
Relations Act, 1995, includes the refusal to alloan employee to resume work after she has
taken maternity leave in terms of any law, collectie agreement or her contract.

' Sections 34 and 37 of the Unemployment Insurande®66 (Act 30 of 1966), provide for
the payment of maternity leave. Legislative amenus&ill be proposed to Cabinet to improve
these benefits and to provide that the payment tenaployee of maternity benefits does not
adversely affect her right to unemployment benefits

*"The Minister must issue a Code of Good PractictherProtection of Employees during
Pregnancy and after the Birth of a Child in terrhsextion 87 (1)b).

**The Minister has in terms of section 50 (1fa) of this Act excluded the application of this
section to employers and employees in respect oktpayment of contributions to any

benefit fund that is covered by the provisions oftte Pension Funds Act 24 of 1956 (GN

1827 inGG 25846 of 24 December 2003).

*Section 3 (1) of the South African Schools Act, @98ct 84 of 1996), requires every parent to
cause every learner for whom he or she is resplensitattend a school until the last school day
of the year in which the learner reaches the adéafr the ninth grade, whichever is the first.
*Section 90 (3) protects the confidentiality of angdical examination conducted in terms of
this Act.

*'An answer by a person to a question put to himeoibly a person conducting an investigation
may not be used in any criminal proceedings expepteedings in respect of a charge of perjury
or making a false statement (s. 91).

" An answer by a person to a question of a laboyeict®r may not be used in any criminal
proceedings except in proceedings in respect bhege of perjury or making a false statement
(s. 91).
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