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ACT
To provide for the registration, incorporation, regulation and dissolution of pension funds
and for matters incidental thereto.

CHAPTER |
ADMINISTRATION AND APPLICATION OF ACT AND INTERPRET ATION OF
TERMS (ss 1-3B)
1 Definitions
(1) In this Act, unless the context indicates othse-
‘actuarial surplus', in relation to a fund which is-
(@) subject to actuarial valuation, means the diffeednetween-
0] the value that the valuator has placed ena$sets of the fund less any
credit balances in the member and employer suggosunts; and
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(i) the value that the valuator has placedtranliabilities of the fund in respect
of pensionable service accrued by members prithrdwaluation date
together with the value of the amounts standinpéocredit of those
contingency reserve accounts which are establishedhich the board
deems prudent to establish on the advice of theatva;

(b) exempt from actuarial valuation, means the diffeechetween-
) the fair value of the assets of the fundlary credit balances in the
member and employer surplus accounts; and

(i) the sum of the values of the amounts stagdo the credit of all the
accounts held for individual members, whether g¢batory or paid-up, plus
the value of any other liabilities plus the amouwsitding to the credit of
any investment reserve account set up to facilitedesmoothing of fund
return credited to member accounts and such caniygreserve accounts
which are established or which the board deemsemiud establish:

Provided that, for the purpose of quantifying #tttuarial surplus in terms of
section 15B, the surplus utilised improperly by émeployer in terms of section
15B (6) shall be added to the difference calculatquaragraplfa) or (b), as the
case may be;
[Definition of 'actuarial surplus’ inserted by qa} of Act 39 of 2001 and substituted by ga)
of Act 11 of 2007.]
‘actuary’ means a person admitted as a fellow member ck¢hearial Society of South
Africa or any other institution approved by the Mter by notice in th&azette,
[Definition of 'actuary' substituted by s. 2d) of Act 104 of 1993 and by s.(&) of Act 22 of
2008.]
'‘Adjudicator’ means the Pension Funds Adjudicator or DeputyiBefainds
Adjudicator and any acting Pension Funds Adjudicappointed under section 30C (1);
[Definition of 'Adjudicator’ inserted by s.(&) of Act 22 of 1996 and substituted by gb) of
Act 11 of 2007.]
‘administrative penalty’ ......
[Definition of 'administrative penalty' inserted by1(c) of Act 11 of 2007 and deleted by s. 1
(b) of Act 22 of 2008.]
‘administrator’ means a person approved by the registrar in tefrssotion 13B (1);
[Definition of 'administrator' inserted by s(d) of Act 11 of 2007.]
‘advisory committee' means the Pension Funds Advisory Committee estedoliby
section 3B;
[Definition of ‘advisory committee' inserted byls(c) of Act 11 of 2007.]
‘audit-exempt fund' means a fund which has been exempted by the r@gistterms of
section 2 (5)a) from being required to be subject to audit;
[Definition of 'audit-exempt fund' inserted by s(c} of Act 11 of 2007.]
'beneficiary’ means a nominee of a member or a dependant wintitiee to a benefit,
as provided for in the rules of the relevant fund;
[Definition of 'beneficiary’ inserted by s.(&) of Act 11 of 2007.]
'beneficiary fund' means a fund referred to in paragré&phof the definition of 'pension
funds organisation’;
[Definition of 'beneficiary fund' inserted by s(d of Act 22 of 2008.]
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'benefit’, in relation to a fund, means any amount payabkermember or beneficiary in
terms of the rules of that fund;

[Definition of 'benefit' inserted by s.(t) of Act 11 of 2007.]

'‘board’ means the board of a fund contemplated in seG#oaf this Act;

[Definition of 'board’ inserted by s.(&) of Act 22 of 1996.]

'‘board member' means any member of a board;

[Definition of 'board member' inserted by g(d). of Act 11 of 2007.]

‘commencement datemeans the date of commencement of the PensiorsFaewbnd
Amendment Act, 2001,

[Definition of ‘commencement date' inserted by &)lof Act 39 of 2001.]

‘complainant’ means-

(@ any person who is, or who claims to be-

() amember or former member of a fund,;
(i) a beneficiary or former beneficiary of anfis
(i) an employer who participates in a fund;

(b) any group of persons referred to in paragr@lti), (ii) or (iii);

(c) aboard of a fund or member thereof; or

(d) any person who has an interest in a complaint;

[Definition of ‘complainant’ inserted by s(d) of Act 22 of 1996.]

‘complaint’ means a complaint of a complainant relating toetth@inistration of a fund,
the investment of its funds or the interpretatiod application of its rules, and alleging-

(a) that a decision of the fund or any person purpdytedken in terms of the rules
was in excess of the powers of that fund or persoan improper exercise of its
powers;

(b) that the complainant has sustained or may sustajadgice in consequence of the
maladministration of the fund by the fund or anyso®, whether by act or
omission;

(c) that a dispute of fact or law has arisen in refatma fund between the fund or
any person and the complainant; or

(d) that an employer who participates in a fund hadulblied its duties in terms of
the rules of the fund;

but shall not include a complaint which does ntteeto a specific complainant;
[Definition of ‘complaint’ inserted by s.(&) of Act 22 of 1996.]

‘contingency reserve account'in relation to a fund, means an account of timelfu
which has been amended in accordance with thersegants of the registrar, or which has not
been disallowed by the registrar, and to whichldtekredited or debited such amounts as the
board shall determine, on the advice of the valuateere the fund is not exempt from actuarial
valuations, in order to provide for explicit corgancies;

[Definition of ‘contingency reserve account' insdrby s. 1(c) of Act 39 of 2001 and substituted
by s. 1(e) of Act 11 of 2007.]

‘contribution holiday' , in relation to a-

(@) defined benefit category of a fund, means paymegitihé& employer of less than
the contribution rate the valuator recommends hyalpe by the employer, taking
into account the circumstances of the fund andriggaany surplus or deficit; or

[Para.(a) substituted by s. (f) of Act 11 of 2007.]
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(b) defined contribution category of a fund, means payhnby the employer of less
than the employer contribution rate defined inries prior to application of any
credit balance in any employer reserve accounefseat! in the rules or employer
surplus account;

[Definition of ‘contribution holiday' inserted by $(c) of Act 39 of 2001.]
‘conversion’, in relation to a category of a fund, means thenge of the basis of the
retirement benefit from defined benefit to defirwohtribution, owice versa;
[Definition of 'conversion' inserted by s(d) of Act 39 of 2001.]
‘court’ means a court of the provincial or local divisidrilee High Court of South
Africa;
[Definition of 'court’ substituted by s. 18) of Act 83 of 1992 and by s.(fj) of Act 11 of 2007.]
‘deferred pensioner' means a member who has not yet retired but hathkegervice of
the employer concerned prior to normal retiremexnédas defined in the rules, leaving in the
fund the member's rights to such benefits as majefiaed in the rules;
[Definition of 'deferred pensioner’ inserted byl ¢d) of Act 39 of 2001.]
'defined benefit category of a fund'means a category of a fund other than a defined
contribution category of a fund;

[Definition of 'defined benefit category' insertied s. 1(d) of Act 39 of 2001.]

‘defined contribution category of a fund' means a category of members in respect of
whom the benefit on retirement has a value equiddwalue of-

(@ the contributions paid by the member and by theleyep in terms of the rules of
the fund that determine the rates of both theitrdoutions at a fixed rate;

(b) less such expenses as the board determines steodibcted from the
contributions paid;

(c) plus any amount credited to the member's individigabunt upon the
commencement of the member's membership of thedungon the conversion
of the category of the fund to which the membeobgs from a defined benefit
category to a defined contribution category of edfer upon the amalgamation of
his or her fund with any other fund, if any, otllean amounts taken into account
in terms of subparagragt);

(d) plus any other amounts lawfully permitted, crediie@r debited from the
member's individual account, if any,

as increased or decreased by fund return: Provigddhe board may elect to smooth the fund
return;
[Definition of 'defined contribution category offiand’ inserted by s. () of Act 39 of 2001 and
substituted by s. (h) of Act 11 of 2007.]
'‘dependant’, in relation to a member, means-

(@ a person in respect of whom the member is legalbhtd for maintenance;

(b) a person in respect of whom the member is notlietable for maintenance, if
such person-

) was, in the opinion of the board, upon tleatth of the member in fact
dependent on the member for maintenance;
(i) is the spouse of the member;
(i) is a child of the member, including a pmsinous child, an adopted child
and a child born out of wedlock;
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(c) aperson in respect of whom the member would hagerne legally liable for
maintenance, had the member not died;

[Definition of 'dependant’ inserted by s. @) of Act 101 of 1976, substituted by s. 10 of Act 80
of 1978, amended by s. 38 of Act 99 of 1980, suldsil by s. 20 of Act 54 of 1989, amended by

s. 1(b) and s. 6 of Act 22 of 1996 and substituted by(§) af Act 11 of 2007.]

‘employer’, in relation to a fund, means an employer paritig in the fund,
[Definition of 'employer’ inserted by s.(&) of Act 39 of 2001.]
‘employer surplus account; in relation to a fund, means an account of timel fio which
shall be credited-

(@ amounts allocated by the board in terms of sectl&iy 15C and 15F or
transferred into the fund for the credit of the@aat in terms of section 15E (1)
(e);

(b) such contributions as are specified in the ruldsetoredited to this account; and

(c) fund return on the balance in the account from tioneéme: Provided that the
board may elect to smooth the fund return,

and to which shall be debited-

(d) any actuarial surplus utilised by the employer; and

(e) any actuarial surplus transferred to any other aatm the fund at the request of
the employer or transferred to another fund in geofnsection 15E (1(g);

[Definition of 'employer surplus account' insertads. 1(e) of Act 39 of 2001 and substituted by
s. 1(j) of Act 11 of 2007.]
fair value', in relation to an asset of a fund, means theviure of that asset determined
in accordance with South African Statements of @dheAccepted Accounting Practice;
[Definition of 'fair value' inserted by s. 1 of A65 of 2001.]
financial year', in relation to a fund, means-

(@) each period of twelve months, at the end of whirghldalance of its accounts is
required to be struck in terms of its rules; or

(b) such other period as may on any particular occastotietermined by the
registrar at the written request of the fund, ochsconditions as the registrar may
impose; or

() inthe case of a fund which is registered at thmroencement of the Financial
Institutions Amendment Act, 1977, and which nosftee registrar in writing
before 1 January 1979 that it intends changingl#éite on which its financial year
ends from 31 December to another date, the pertahding from its last
financial year, which ends on 31 December, to sitbkr date, provided such
period does not exceed eighteen months;

[Definition of 'financial year' substituted by so®Act 94 of 1977.]
‘fund’ means a pension fund organisation, and ‘pensiudi @r 'registered fund' has the
same meaning;
[Definition of 'fund' substituted by s.(k) of Act 11 of 2007.]
‘fund return' , in relation to-

(@) the assets of a fund, means any income (receivadooued) and capital gains
and losses (realised or unrealised) earned orstetsaof the fund, net of
expenses and tax charges, associated with thesaamuiholding or disposal of
assets; or



(b) any portion of the assets of a fund if the assets@parately identifiable, means
any income (received or accrued) and capital ganaslosses (realised or
unrealised) earned on those assets, net of expanddax charges associated
with the acquisition, holding or disposal of assets

(c) the assets of a fund, to the extent that thosdsassesist of long-term policies
which are 'fund member policies’ as defined in Bant the Regulations under the
Long-term Insurance Act, 1998 (Act 52 of 1998), methe 'growth rate’ (as
defined in those Regulations) applicable to thadeies, as determined in
accordance with those Regulations,

which in any such case may be positive, negativalpr
[Definition of ‘fund return’ inserted by s.(f) of Act 11 of 2007.]

[Definition of 'Gazette' deleted by s. 14a) of Act 83 of 1992.]
'investment reserve account'in relation to a fund which has a defined conitiitn
category, means the difference between-

(@ the value of the assets held in respect of the reeshimdividual accounts and for
any smoothing of investment returns to be credibeslich accounts, with
allowances for expenses; and

(b) the value of the balances in the members' indiVidoeounts;

[Definition of 'investment reserve account' insery s. 1(f) of Act 39 of 2001.]

'member’ means, in relation to-

(@ afund referred to in paragragd) of the definition of '‘pension fund organization’,
any member or former member of the association luglwsuch fund has been
established,

(b) afund referred to in paragrafh) of that definition, a person who belongs or
belonged to a class of persons for whose benetitftind has been established,

but does not include any such member or former neemibperson who has received all the
benefits which may be due to him from the fund esndse membership has thereafter been
terminated in accordance with the rules of the fund
[Definition of 'member’ substituted by s. @) of Act 101 of 1976.]

'member's individual account', in relation to an individual member of a defined
contribution category of a fund, means the amoetgrghined in terms of section 14B (1);

[Definition of 'member’s individual account' inssdtby s. 1(g) of Act 39 of 2001.]

'member surplus account; in relation to a fund, means an account of timel fio which
shall be-

(@ credited-

) amounts allocated by the board in termseatisns 15B and 15C to be used
for the benefit of members;
(i) fund return on the balance in the accowonttime to time: Provided that
the board may elect to smooth the fund return; and
(i) amounts reallocated from the employer $uspccount to the account in
terms of section 15E; and
(b) debited-
) the cost of any benefit improvements funétedn the account; and
(i) any expenses which would otherwise redusediits payable to members;
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[Definition of 'member surplus account' insertedsbyt(g) of Act 39 of 2001 and substituted by
s. 1(m) of Act 11 of 2007.]

'minimum individual reserve'’ -

(@ inrelation to a member of a defined benefit catg@d a fund, means the amount
determined in terms of section 14B (2);

(b) inrelation to a member of a defined contributi@ategory of a fund, means the
amount determined in terms of section 14B(f}) and

(c) inrelation to a pensioner or a deferred pensiamegns the amount determined in
terms of section 14B (6);

[Definition of 'minimal individual reserve' inseddy s. 1(g) of Act 39 of 2001 and substituted
by s. 1(n) of Act 11 of 2007.]

'minimum pension increase'means the amount determined in terms of secti@n(4%

[Definition of 'minimum pension increase' insertads. 1(g) of Act 39 of 2001.]

'Minister'’ means the Minister of Finance,;

'non-member spouse'in relation to a member of a fund, means a pevdumis no
longer the spouse of that member due to the dissolar confirmation of the dissolution of the
relationship by court order and to whom the coudieang or confirming the dissolution of the
relationship has granted a share of the membars@einterest in the fund;

[Definition of 'non-member spouse’ inserted by &)lof Act 11 of 2007.]

'normal retirement age' has the meaning assigned to it in section 1 ofrtbeme Tax
Act, 1962 (Act 58 of 1962);

[Definition of 'normal retirement age' insertedsyl (d) of Act 22 of 2008.]

‘officer', in relation to a fund, means any member of adhcamy manager, principal
officer, treasurer, clerk or employee of the fubdt does not include an auditor appointed under
section 9 or a valuator appointed under section 9A;

[Definition of 'officer’ substituted by s. (t) of Act 22 of 1996.]

‘pensioner’, in relation to a fund, means a person who igaeipt of a pension paid from
the fund;

[Definition of '‘pensioner’ inserted by s(H) of Act 39 of 2001.]

'‘pension fund' means a pension fund organization;

‘pension fund organisation'means-

(@ any association of persons established with theoblojff providing annuities or
lump sum payments for members or former membessicti association upon
their reaching retirement dates, or for the depetsdaf such members or former
members upon the death of such members; or

(b) any business carried on under a scheme or arramj@stablished with the
object of providing annuities or lump sum paymdotgpersons who belong or
belonged to the class of persons for whose beihafitscheme or arrangement has
been established, when they reach their retirecheess or for dependants of such
persons upon the death of those persons; or

(c) any association of persons or business carriechdaria scheme or arrangement
established with the object of receiving, administg investing and paying
benefits, referred to in section 37C on behalferidficiaries, payable on the
death of more than one member of one or more peigials,

and includes any such association or business vitnigtidition to carrying on business in
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connection with any of the objects specified ingggaph(a), (b) or (c) also carries on business
in connection with any of the objects for whiclrierdly society may be established, as
specified in section 2 of the Friendly Societieg,A®56, or which is or may become liable for
the payment of any benefits provided for in itesjlwhether or not it continues to admit, or
collect contributions from or on behalf, of members
[Definition of 'pension fund organisation' subst by s. 2Xc) of Act 101 of 1976 and by s. 1
(e) of Act 22 of 2008.]
‘person' ......
[Definition of '‘person’ deleted by s.(d) of Act 22 of 1996.]
'Policy Board' ......
[Definition of 'Policy Board' inserted by s.(&) of Act 22 of 1996 and deleted by s(d) of Act
11 of 2007.]
‘prescribed’ means prescribed by the registrar by notice irGiuette;
[Definition of 'prescribed’ substituted by s(d) of Act 11 of 2007.]
‘prescribed by regulation’ means prescribed by the Minister by regulation;
[Definition of 'prescribed by regulation’ insertied s. 1(r) of Act 11 of 2007.]
‘principal employer', in relation to a fund, means the employer defiagthe principal
employer in the rules;
[Definition of 'principal employer' inserted byX(i) of Act 39 of 2001.]
‘principal officer' means the officer referred to in secteght;
'registered’, in relation to a fund, means registered or piowlly registered under
sectionfour, and'registration' has a corresponding meaning;
'registered office’, means the registered office referred to in sackuen,
'registrar’ means the Registrar or the Deputy Registrar ofiBarFunds mentioned in
section 3;
[Definition of 'registrar' substituted by s. &) of Act 101 of 1976 and by s. 29 of Act 97 of
1990.]
'regulation’ means a regulation made and in force under this Ac
'reserve account; in relation to a fund, means a contingency oestment reserve
account, as the case may be;
[Definition of 'reserve account' inserted by €j)lof Act 39 of 2001.]
'retirement’ means the period commencing on the member'setitedate;
[Definition of 'retirement’ inserted by s.(f) of Act 22 of 2008.]
‘retirement annuity fund' means a retirement annuity fund as defined in@edt of the
Income Tax Act, 1962 (Act 58 of 1962);
[Definition of 'retirement annuity fund' inserteg b. 1(s) of Act 11 of 2007.]
'retirement date' has the meaning assigned to it in section 1 ofrtbeme Tax Act,
1962 (Act 58 of 1962);
[Definition of 'retirement date' inserted by s.(2Lof Act 101 of 1976 and substituted by $g}l
of Act 22 of 2008.]
'retrenchment’, in relation to a member, means dismissal fromleympent based on the
operational requirements of the relevant employer;
[Definition of 'retrenchment' inserted by s(jlof Act 39 of 2001.]
'rules’ means the rules of a fund, and includes-
(@ the act, charter, deed of settlement, memoranduasswiciation, or other
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document by which the fund is constituted;

(b) the articles of association or other rules forabeduct of the business of the
fund; and

(c) the provisions relating to any rights, obligatiandenefits which may be granted
or imposed by and the contributions which may bexpayable to the fund, or
provisions in accordance with which the rights,igditions and benefits will be
calculated or determined,

[Definition of 'rules’ substituted by s.(f) of Act 11 of 2007.]

'spouse'means a person who is the permanent life partngpauwse or civil union
partner of a member in accordance with the Marrracfe 1961 (Act 68 of 1961), the
Recognition of Customary Marriages Act, 1998 (A8tdd 1997), or the Civil Union Act, 2006
(Act 17 of 2006), or the tenets of a religion;

[Definition of 'spouse’ inserted by s(u) of Act 11 of 2007.]

'stakeholder’, in respect of a fund, means a current membdydigg a pensioner and a

deferred pensioner, a former member and an empjf@récipating in the fund;
[Definition of 'stakeholder" inserted by s(K) of Act 39 of 2001.]

'statutory actuarial valuation', in relation to a fund, means an investigatioraby
valuator contemplated in section 16;

[Definition of 'statutory actuarial valuation' imged by s. I(k) of Act 39 of 2001.]

'surplus apportionment date' in relation to a fund, means the first statutarfuarial
valuation date following the commencement date;

[Definition of 'surplus apportionment date' insdrtgy s. 1(k) of Act 39 of 2001 and substituted
by s. 1(v) of Act 11 of 2007.]
‘Territory' ......
[Definition of 'Territory' deleted by s. 14) of Act 83 of 1992.]
'this Act' includes any regulation;
[Definition of 'this Act' inserted by s. 4b) of Act 104 of 1993.]

‘'unclaimed benefit' means-

(@ any benefit, other than a benefit referred to irageaphgb), (c) and(d), not paid
by a fund to a member, former member or benefionatiin 24 months of the
date on which it, in terms of the rules of the fubdcame legally due and
payable; or

(b) inrelation to a benefit payable as a pension audy, any benefit which has not
been paid by a fund to a member, former membeepeficiary within 24 months
of-

) the expiry date of any guarantee periodgension payments provided for
in the rules of the fund; or

(i) the date on which any pension payment oty legally due and payable
in terms of the rules of the fund became unpaid; or

() inrelation to a benefit payable to a former memileo cannot be traced in
accordance with section 15B (&) of this Act, any benefit that has become
legally due and payable to a former member in teshressurplus apportionment
scheme approved in terms of this Act not paid & tbrmer member within 24
months of the date on which it became legally ce@ayable; or

(d) any benefit that remained unclaimed or unpaidnteanber, former member or
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beneficiary when a fund applies for cancellatiomegjistration in terms of section
27 or where the liquidator is satisfied that beise®main unclaimed or unpaid,
excluding-

(aa) a benefit due to be transferred as part of a teardfbusiness in terms of section
14, where an annuity is purchased in respect @inaipner or otherwise in terms
of this Act; or

(bb) a death benefit payable to a beneficiary in terfreeotion 37C of this Act not
paid within 24 months from the date of the deatthefmember or such longer
period as reasonably justifiable by the board efftind,;

[Definition of 'unclaimed benefit' inserted by s(H) of Act 22 of 2008.]
‘Union’ ......
[Definition of 'Union’ deleted by s. 14) of Act 83 of 1992.]

'valuation exempt', in relation to a fund, means a fund which has\empted by the
registrar under section 2 (&) from the requirement to submit a report on itsustay actuarial
valuation;

[Definition of 'valuation exempt' inserted by s(w) of Act 11 of 2007.]

'valuator' means an actuary or any other person who, inghream of the registrar, has
sufficient actuarial knowledge to perform the dsitiequired of a valuator in terms of this Act.

(2) For the purpose of the application of the imns of this Act in relation to an
organization which is a pension fund organizatioterms of paragrap) of the definition of
‘pension fund organization' in subsection (1), sfgrence in this Act to a fund shall be
construed as a reference to that fund or to thedbafathat fund, as circumstances may require.

[Sub-s. (2) substituted by s(f} of Act 22 of 1996.]
2 Application of Act

(1) Subject to section 4A and any other law imigiof which a fund is established, the
provisions of this Act apply to any pension funa;luding a pension fund established or
continued in terms of a collective agreement castedlin a council in terms of the Labour
Relations Act, 1995 (Act 66 of 1995), and regigidreterms of section 4.

(2) (&) A pension fund established or continued in terma obllective agreement
contemplated in subsection (1) and not yet regadter terms of section 4, must register in terms
of this Act before or on 1 January 2008.

(b) Despite any other provision of this Act, the fssatutory actuarial valuation of a fund
registered in accordance with paragrémhmust be undertaken at the end of the first fir@nci
year following registration or such other date appd by the registrar.

(2A) All beneficiary funds established on or aftee commencement date of the
Financial Services Laws General Amendment Act, 2008t register in terms of this Act.

[Sub-s. (2A) inserted by s.(d) of Act 22 of 2008.]

(3) A pension fund contemplated in subsectiorofARA) must, pending registration in
terms of this Act, furnish the registrar with sigthtistical information as may be requested by
the registrar.

[Sub-s. (3) substituted by s(12) of Act 22 of 2008.]

(4) (&) The provisions of this Act, other than sectiorethand subsections (1) and (2) of
section four, shall not apply in relation to a gendund if the head office of the association
which carries on the business of that fund, othasase may be, of every employer who is a
party to such fund, is outside the Republic, if-
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0] the registrar is satisfied that the rulesta fund applicable to members resident
in the Republic are not less favourable than tlapgaicable to members resident
outside the Republic, taking into consideratioffiesiénces in the conditions of
service;

(i) the registrar is satisfied that adequatersgeaments exist for ensuring the financial
soundness of the fund; and

(i) the fund furnishes such security as the sggr may from time to time require for

the payment of any benefits which may become pay@binembers resident in
the Republic who are South African citizens, oreottise satisfies the registrar
that it will be able to pay such benefits.

(b) The registrar may from time to time require anyspe carrying on the business in the
Republic of a pension fund referred to in paragr@yhto submit to the registrar such returns
and information in connection with that businesghasregistrar may specify, and if at any time
the registrar is no longer satisfied as regardsaditlye matters specified in paragraphhe may
advise the person accordingly by notice transmiibdaim by registered post, and thereupon the
provisions of this Act shall apply in relation toch fund.

(5) (&) The registrar may in his discretion and subjedich conditions as may be
prescribed by regulation exempt in writing any pengund from the provisions of section 5 (2),
9 or 9A, as well as from any other provision oftAict which, in his opinion, is connected with
any such exemption.

(@A) (i) The provisions of sections 37A, 37B and 37ClIsdsfrom the commencement
of the Financial Institutions Amendment Act, 19@pply also with reference to any registered
fund to which those provisions did not apply imnaely before the said commencement.

(i) Any provision inserted in this Act by, or aftthe commencement of, the Financial
Institutions Amendment Act, 1977, shall apply wigfierence to all registered funds, including
any fund previously exempted in terms of this sabsg, except in so far as any exemption may
have been granted from any such provision in terhtiis subsection.

(b) The registrar may at any time by notice in writtnoghe fund withdraw, wholly or in
part and on any ground which he deems sufficiant,exemption granted under paragréah

(5) (a) The registrar may, where practicalities impedesthiet application of a specific
provision of this Act, exempt any fund from, orrgspect of, such provision on conditions
determined by the registration.

(aA) Any exemption in terms of paragrafd) may apply to funds generally or be limited
in its application to a particular fund or kindfahd, which may, for the purposes of this
subsection, be defined in relation to either agatgor type of fund or in any other manner.

(b) The registrar may, subject to the Promotion of Adstrative Justice Act, 2000 (Act
3 of 2000), at any time by notice in t@azette withdraw, wholly or in part and on any ground
which he or she deems sufficient, any exemptiontgchunder paragragh).

[Sub-s. (5) substituted by s(@ of Act 22 of 2008.]

[S. 2 amended by s. 10 of Act 94 of 1977, by sofl&ct 103 of 1979, by s. 36 (6) of Act 9 of
1989, by s. 15 of Act 83 of 1992, by ss. 22 an@f3Act 104 of 1993 and by s. 211 of Act 66 of
1995 and substituted by s. 2 of Act 11 of 2007.]

3 Registrar and Deputy Registrar of Pension Funds

The executive officer and a deputy executive effimentioned in section 1 of the

Financial Services Board Act, 1990 (Act 97 of 19%Ball also be the Registrar and the Deputy
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Registrar of Pension Funds, respectively.
[S. 3 amended by s. 22 of Act 101 of 1976 and swibstl by s. 29 of Act 97 of 1990 and by s. 9
of Act 41 of 1992.]

[S. 3A inserted by s. 4 of Act 51 of 1988 and dsddby s. 29 of Act 97 of 1990.]
3B Pension Funds Advisory Committee

(1) There is hereby established an advisory cotamib be known as the Pension Funds
Advisory Committee (in this Act referred to as Havisory committee).

(2) (@) The advisory committee consists of the registsactairman and such other
members-

(1) as the Minister may from time to time desitma

(i) who in the opinion of the Minister have spEdnowledge regarding matters

relating to pension funds;

(i) who represent associations and organizatwhich in the opinion of the Minister

have an interest in matters relating to pensiodgun

(b) A member of the advisory committee shall holda#ffor such period as the Minister
may determine and shall be eligible for reappoimiugon the expiration of his period of office.

(c) The Minister may at any time terminate the menttipref any member if in the
opinion of the Minister a sufficient reason existsrefor.

(3) The advisory committee may from time to tinoeduct an investigation and advise or
make recommendations to the registrar, or makemewndations to the Minister, regarding any
matter relating to pension funds, and shall adthseMinister on any such matter referred to the
advisory committee by the Minister.

(4) For the purposes of any investigation by ttheisory committee the Commissions
Act, 1947 (Act 8 of 1947), shall apply to the adviscommittee and witnesses and their
evidence as if the advisory committee were a comionsto which the said Act applied and the
chairman of the advisory committee were the segrethsuch a commission.

(5) The registrar may submit to the advisory cotteriany information which is in his
possession or which he may obtain and which ivagleto any matter which is being
investigated or considered by the advisory commuitte

(6) (&) The first meeting of the advisory committee sbhallheld at a time and place
determined by the chairman, and thereafter thesadyicommittee shall meet at a time and place
determined by the advisory committee.

(b) The chairman may at any time convene an extraargimeeting of the advisory
committee to be held at a time and place deternmtayddm.

(c) The chairman shall determine the procedure atedingeof the advisory committee.

(d) The quorum for a meeting of the advisory commitileall be a majority of its
members.

(e) The decision of a majority of the members of ttheisory committee present at any
meeting thereof shall constitute the decision efdtlvisory committee, and in the case of an
equality of votes, the chairman shall have a cgstote in addition to his deliberative vote.

(7) (&) The advisory committee may nominate one or mobe@mmittees, which may,
subject to the instructions of the advisory comeeittperform those functions of the advisory
committee that the advisory committee may determine

(b) Such a subcommittee shall consist of so many mesvdsehe advisory committee or

13



SO many other persons as the advisory committeed®ay necessary, and the advisory
committee may at any time dissolve or reconstisuieh a subcommittee.

(c) The advisory committee shall designate one ofrtbenbers of the subcommittee as
chairman thereof, and if any such chairman is adsem any meeting of the subcommittee, the
members present from among themselves elect ampergoeside at such meeting.

(d) The advisory committee may make rules regardiegrtanner in which meetings of
any subcommittee shall be convened, the procedutieeafunctions of, and the quorums for,
such meetings and the manner in which minutes df sweetings shall be kept.

(8) The advisory committee may call to its assistasuch person or persons as it may
deem necessary to assist it, or to investigateensatélating to pension funds.

(9) The administrative work incidental to the penfiance of the functions of the
advisory committee and its subcommittees shalldséeopmed by officers or employees in the
office of the registrar designated for that purpbgehe registrar.

[S. 3B inserted by s. 2 of Act 54 of 1991.]

CHAPTER Il
REGISTRATION AND INCORPORATION (ss 4-6)
4 Registration of pension funds

(1) Every pension fund shall apply to the registoa registration under this Act.

(2) An application under subsection (1) shall beomnpanied by the particulars and the
fee prescribed.

[Sub-s. (2) amended by s. 14 of Act 86 of 1984 sstlied by s. 16a) of Act 83 of 1992 and
amended by s. 17 of Act 22 of 2008.]

(3) The registrar shall, if the fund has comphéth such requirements as he may have
prescribed and he is satisfied that the regismaifdhe fund is desirable in the public interest,
register the fund provisionally and forward to #pplicant a certificate of provisional
registration.

[Sub-s. (3) substituted by s. {d) of Act 65 of 1968.]

(4) If after considering any such application tlgistrar is satisfied that the fund
complies with the conditions prescribed, he stegister such fund and send to the applicant a
certificate of registration as well as a copy @ thles of the fund bearing an endorsement of the
date of registration.

[Sub-s. (4) substituted by s. i) of Act 83 of 1992 and amended by s. 17 of Act 22098.]

(5) If after considering any such application, tegistrar is not satisfied as regards all the
matters in respect of which he is in terms of satise (4) required to be satisfied, he shall in
writing indicate to the applicant the requiremeotbe complied with in order that he may be so
satisfied.

(6) Subject to the provisions of subsection (8 phovisional registration of a fund under
subsection (3) shall be valid for a period of fjgars, but may in the discretion of the registrar
and subject to such conditions and limitationseaslay consider desirable, be renewed from
time to time for periods not exceeding twelve mardha time and not exceeding five years in
the aggregate.

[Sub-s. (6) substituted by s. () of Act 65 of 1968.]

(7) Whenever a fund which is provisionally registéunder this section has complied

with all the requirements specified in subsectid the registrar shall register the fund and
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transmit to it a certificate of registration as lasd a copy of its rules with the date of registiat
duly endorsed thereon, and thereupon the fund skafle to be provisionally registered.

(8) No fund shall be registered or provisionadigistered under this Act except as
provided in this section.
4A Registration of pension funds to which State cdributes financially

(1) Notwithstanding anything to the contrary coméa in any law, the Minister may,
after consultation with the Registrar of Pensiond’y by regulation provide for a management
board for a pension fund to which the State couateb financially.

(2) If a management board has been establisheagension fund as is contemplated in
subsection (1), such pension fund may, with thesenohof the Minister, apply in terms of
section 4 for registration.

(3) When an application has been made in ternssilodection (2), the provisions of this
Act shall apply to the pension fund concernedgifies as they can be applied, and as if the
pension fund were a pension fund as defined ingpapda(b) of the definition of 'pension fund
organization' in section 1.

(4) The State President may by proclamation inGhzette make such regulations as he
may deem necessary or expedient to give effetterovisions of subsections (1), (2) and (3),
including regulations whereby-

(@ any provision of this Act or any other law is releebor amended,;

(b) the carrying on of the business of a pension fafiekred to in subsection (1) is
regulated from the date of the application for sé&gition thereof until the date of
registration.

[S. 4A inserted by s. 2 of Act 119 of 1991.]
4B  Effect of registration of pension fund referredto in section 4A

(1) On the registration of a pension fund refetedh section 4A it shall become a
juristic person.

(2) Subject to the provisions of subsections (&) &), the registration of a pension fund
referred to in section 4A shall not affect the &sseghts, liabilities, obligations and membership
of such pension fund.

(3) Regulations referred to in section 4A(4) mespgrovide for the termination of the
membership of certain persons of a pension furetmed to in section 4A which has been
registered and for their membership of any othesymn fund, and the passing of the obligations
of the first-mentioned fund towards dependantsramdinees of members thereof to the last-
mentioned pension fund.

[S. 4B inserted by s. 2 of Act 119 of 1991.]
4C Transfer to pension fund referred to in sectioA of its assets held by another

(1) If any person holds any assets on behalfpdresion fund referred to in section 4A or
has on behalf of any such pension fund investedaaegts in any stock, debentures, securities or
financial instruments, he shall, on production ito bf the certificate of provisional registration
or the certificate of registration in respect oflsypension fund-

(@) transfer those assets into the name of such pefigidn

(b) take such steps as may be necessary to ensumnthath stock, debentures,
securities or financial instruments issued in l@sa and in any relevant register
such endorsements are made as may be necesshontthsit the ownership in
such stock, debentures, securities or financiatungents vests in such pension

15



fund; and

(c) if requested thereto by such pension fund, trarisfeuch fund the stock,
debentures, securities or financial instrumentseeks it.

(2) No registration fee or costs shall be payablespect of any transfer or endorsement
referred to in subsection (1).

[Sub-s. (2) substituted by s. 3 (1) of Act 35 002(
[S. 4C inserted by s. 2 of Act 119 of 1991.]
5 Effect of registration of pension fund

(1) Upon the registration under this Act-

(@) of afund which is a pension fund organizationemis of paragrap{@) of the
definition of ‘pension fund organization' in sults&t (1) of sectiorone, the fund
shall, under the name by which it is so registeaed, in so far as its activities are
concerned with any of the objects set out in tledintion, become a body
corporate capable of suing and being sued in iigacate name and of doing all
such things as may be necessary for or incidentle exercise of its powers or
the performance of its functions in terms of itkes

(b) of a fund which is a pension fund organizationemis of paragrap{b) of the
said definition, all the assets, rights, liabiktiend obligations pertaining to the
business of the fund shall, notwithstanding anygldantained in any law or in the
memorandum, articles of association, constitutiorutes of any body corporate
or unincorporate having control of the businestheffund, be deemed to be
assets, rights, liabilities and obligations of tined to the exclusion of any other
person, and no person shall have any claim ongbetsor rights or be
responsible for any liabilities or obligations betfund, except in so far as the
claim has arisen or the responsibility has beeurhed in connection with
transactions relating to the business of the fund;

(c) of any fund, the assets, rights, liabilities antigattions of the fund (including any
assets held by any person in trust for the furglxasting immediately prior to its
registration, shall vest in and devolve upon tlggstered fund without any formal
transfer or cession.

(1)bis The officer in charge of a deeds registry in whhegistered any deed or other
document relating to any asset or right which imgeof paragrapfc) of subsection (1) vests in
or devolves upon a registered fund shall, uponyrtidn to him by the fund of its certificate of
registration or of provisional registration, as t@se may be, and of the deed or other document
aforesaid, without payment of transfer duty, statuty, registration fees or charges, make the
endorsements upon such deed or document and énat@lbs in his registers that are necessary
by reason of such vesting or devolution.

[Sub-s. (1bisinserted by s. 14 of Act 81 of 1957.]

(2) All moneys and assets belonging to a pensiad §hall be kept by that fund and
every fund shall maintain such books of account@her records as may be necessary for the
purpose of such fund: Provided that such moneyaasdts may, subject to the conditions
determined by the Minister by notice in tBazette, also be kept in the name of the pension fund
by one or more of the following institutions or pens, namely-

(@) a stockbroker as defined in section 1 of the StearBervices Act, 2004 (Act 36
of 2004);
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(b) along-term insurer registered in terms of the L-tergn Insurance Act, 1998 (Act
52 of 1998);
(c) abank registered under the Banks Act, 1990 (Aaifa¥®90);
(d) anominee company; or
(e) a person approved by the registrar, or who is aloeemf a category of persons
approved by the registrar.
[Sub-s. (2) amended by s(&) of Act 64 of 1990 and substituted by s. 3 of Attdf 2007.]

(3) For the purposes of this section, a nomineepamy is a company which-

(@ has as its principal object to act as represemrtatiany person;

(b) is precluded by its memorandum of association fracarring any liabilities other
than those to persons on whose behalf it holdsgutgp

(c) has entered into an irrevocable agreement withh@ngterson in terms of which
such other person has undertaken to pay all exparisand incidental to its
formation, activities, management and liquidatiancl

(d) has been approved by the registrar, subject to sotiitions as he may impose,
including any guarantee for the fulfilment of aryligation in respect of the
holding of such property, the generality of therafgoing provisions not being
restricted by the provisions of this paragraph.

[Sub-s. (3) added by s.(B) of Act 64 of 1990.]
(4) Notwithstanding the provisions of subsectid)) the registrar may permit money and
assets to be kept in the name of a nominee commabghalf of the pension fund.
[Sub-s. (4) added by s.(B) of Act 64 of 1990.]
6 Allocation of assets and liabilities between peims fund organization and other
associated business

(1) Within twelve months after the registratiordenthis Act of a pension fund the
business whereof is or has been carried on by adgrteking as part of or in conjunction with
any other business in which that undertaking isas been engaged, the person having control of
the business of that undertaking shall submit éorégistrar proposals as to the apportionment of
the assets, rights, liabilities and obligationshaft undertaking between the fund and such other
business.

(2) If the proposals mentioned in subsection (&)reot received within the period
specified in that subsection the registrar shappre proposals for the apportionment of the
assets, rights, liabilities and obligations of thatlertaking between the fund and such other
business in such a manner as he may with due régaibthe circumstances consider equitable.

(3) The registrar may for the purpose of prepaang proposals under subsection (2),
require any person having control of the undertgkinquestion, to lodge with him, within such
period as he may specify, any information relatm¢he business or any part of the business
which is or has been carried on by that undertakimgjuding the business of such pension fund,
together with such reports by a valuator or (atdiseretion of the registrar) by the auditor of
that undertaking, as the registrar may direct.

(4) As soon as practicable after having receivedpaoposals under subsection (1) or
after having prepared any proposals as providedlsection (2), the registrar shall transmit a
copy thereof to the principal officer of the funddapublish at the expense of the fund in the
Gazette and in at least one English and one Afrikaans papsr circulating in the district in
which the head office of the undertaking is sityataotice-
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(@) indicating that such apportionment is contemplated;

(b) stating the place or places where copies of thpgwals in question will be
available for inspection by interested personsafperiod of thirty days from a
date specified in the notice; and

(c) calling upon interested persons to submit to tiyestear whatever representations
they may deem necessary within the said periodidf/tdays.

(5) Upon the expiration of the period mentionegamagraplic) of subsection (4), the
registrar shall proceed to consider any writtemagsgntations lodged with him in pursuance of
the relevant notice and any oral representatiorishwdmy person who lodged such written
representations or the person having control obtigness of the undertaking may desire to
submit to him, and shall thereafter approve offfaposals in question as drafted or with such
modifications as he may deem necessary.

(6) A decision made by the registrar under sulise¢b) shall be binding upon all
persons affected thereby.

CHAPTER I
MANNER OF ADMINISTRATION AND POWERS OF REGISTERED F UNDS (ss 7-14B)
7 Registered office
(1) Every registered fund shall have a registefféide in the Repubilic.
[Sub-s. (1) amended by s. 30 of Act 104 of 1993.]

(2) Process in any legal proceedings against acly &ind may be served by leaving it at
the registered office, and in the event of suclsteged office having ceased to exist, service
upon the registrar shall be deemed to be servioa the fund.
7A  Board of fund

(1) Notwithstanding the rules of a fund, everydusihall have a board consisting of at
least four board members, at least 50% of whonmt&ebers of the fund shall have the right to
elect.

(2) Subject to subsection (1), the constitutiom tioard, the election procedure of the
members mentioned in that subsection, the appoittared terms of office of the members, the
procedures at meetings, the voting rights of memtbe quorum for a meeting, the breaking of
deadlocks and the powers of the board shall bewten the rules of the fund: Provided that if a
board consists of four members or less, all the beemshall constitute a quorum at a meeting.

[S. 7A inserted by s. 2 of Act 22 of 1996.]
7B  Exemptions

(1) The registrar may on written application dtiad and subject to such conditions as
may be determined by the registrar-

(@ authorise a fund to have a board consisting oftleas four board members if
such number is impractical or unreasonably expenstvovided that the members
of the fund shall have the right to elect at 1€ of the board members;

(b) exempt a fund from the requirement that the memdafettse fund have the right
to elect members of the board, if the fund-

) has been established for the benefit of eyges of different employers
referred to in the definition of ‘pension fund' dpbvident fund' as defined
in section 1 of the Income Tax Act, 1962 (Act 581662);

(i) is a retirement annuity fund,;
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(i) is a beneficiary fund; or
(iv) is a pension preservation fund or a promidaeservation fund as defined in
section 1 of the Income Tax Act, 1962.
[Sub-s. (1) substituted by s. 3 of Act 22 of 2008.]
(2) The registrar may withdraw an exemption grdnteder subsection (1) or (1) (b)
if a fund no longer qualifies for such exemption.
[S. 7B inserted by s. 2 of Act 22 of 1996.]
7C  Object of board
(1) The object of a board shall be to direct, oardnd oversee the operations of a fund in
accordance with the applicable laws and the ruiéiseofund.
(2) In pursuing its object the board shall-

(@) take all reasonable steps to ensure that the siseoé members in terms of the
rules of the fund and the provisions of this Aa protected at all times,
especially in the event of an amalgamation or tearef any business
contemplated in section 14, splitting of a fundptmation or reduction of
contributions to a fund by an employer, increaseaitributions of members and
withdrawal of an employer who participates in adun

(b) act with due care, diligence and good faith;

(c) avoid conflicts of interest;

(d) act with impartiality in respect of all members dmheficiaries.

[S. 7C inserted by s. 2 of Act 22 of 1996.]
7D Duties of board
The duties of a board shall be to-

(@ ensure that proper registers, books and recortteadperations of the fund are
kept, inclusive of proper minutes of all resolusqrassed by the board;

(b) ensure that proper control systems are employeat by behalf of the board;

(c) ensure that adequate and appropriate informatioonsmunicated to the
members of the fund informing them of their righienefits and duties in terms
of the rules of the fund;

(d) take all reasonable steps to ensure that contoigitare paid timeously to the
fund in accordance with this Act;

(e) obtain expert advice on matters where board menmayslack sufficient
expertise;

()  ensure that the rules and the operation and admnatis) of the fund comply with
this Act, the Financial Institutions (ProtectionfFainds) Act, 2001 (Act 28 of
2001), and all other applicable laws.

[Para.(f) substituted by s. 4 of Act 11 of 2007.]
[S. 7D inserted by s. 2 of Act 22 of 1996.]

7E  Application of certain sections

(1) Sections 7A, 7B, 7C and 7D shall apply tdatids registered on, or after, a date 12
months after the date of commencement of the Pefsiads Amendment Act, 1996 (Act 22 of
1996).

[Sub-s. (1) substituted by s. 6 of Act 104 of 1996.

(2) Any fund registered prior to a date 12 morafier the date of commencement of the

said Act, shall comply with sections 7A, 7B, 7C ateiby 15 December 1998.
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[S. 7E inserted by s. 2 of Act 22 of 1996.]
8 Principal officer

(1) Every registered fund shall have a principacaitive officer.

(2) The principal officer of a registered fund ki@ an individual who is resident in the
Republic, and if he is absent from the Republiarmable for any reason to discharge any duty
imposed upon him by any provision of this Act, thed shall, in the manner directed by its
rules, appoint another person within thirty daybeéats principal officer.

[Sub-s. (2) amended by s. 30 of Act 104 of 1993.]

(3) Every fund must within 30 days after the ré&gigon of a fund or within 30 days after
the appointment of a principal officer give theisdgr written notice of the appointment by
furnishing the registrar with the prescribed infatian in respect of the appointee.

[Sub-s. (3) amended by s. 6 of Act 22 of 1996 arabstuted by s. 4 of Act 22 of 2008.]

(4) Despite anything to the contrary in any lawroany agreement, the appointment by a
fund of a principal officer is subject to the camnah that the appointment may be terminated
under subsection (§b) and the fund must make any appointment subjeittisccondition.

[Sub-s. (4) amended by s. 6 of Act 22 of 1996 arabstuted by s. 4 of Act 22 of 2008.]

(5) () The registrar, subject to the Promotion of Adnthaisve Justice Act, 2000 (Act 3
of 2000), may, if the registrar reasonably belietved a principal officer is not, or is no longar,
fit and proper person to hold that office, or ifsitnot in the public interest that the principal
officer holds or continues to hold such office,extjto the appointment of a principal officer,
stating the grounds for the objection, and prowdeh to the chairperson of the board and to the
appointee.

(b) If the registrar objects to an appointment in ewhparagrapla), the board must
terminate the appointment within 30 days of thastegr informing the board of the finalisation
of the processes and procedures provided for iPthenotion of Administrative Justice Act,
2000 (Act 3 of 2000).

(c) The registrar may for purposes of assessing ifreipal officer is not, or is no
longer, a fit and proper person in accordance pattagrapl{a), have regard to-

(1) the competence and soundness of judgmeteopérson for the fulfilment of the

responsibilities of the particular office and tygfefund;

(i) the diligence with which the person conceatmelikely to fulfil those

responsibilities;

(i) previous conduct and activities of the pmrsn business or financial matters; and

(iv) any evidence that the person-

(aa) after 27 April 1994 has been convicted in the Répuy elsewhere of
theft, fraud, forgery or uttering a forged documearjury, an offence
under the Prevention and Combating of Corrupt Aotis Act, 2004 (Act
12 of 2004), an offence under the Prevention ofa@iged Crime Act, 1998
(Act 121 of 1998), or any offence involving dishste

(bb) has been convicted of an offence committed afeetbnstitution of the
Republic of South Africa, 1993 (Act 200 of 1993)0k effect, and
sentenced to imprisonment without the option dhe;f

(cc) has contravened the provisions of any law the olgewhich is the
protection of the public against financial loss;

(dd) is a former principal officer of a fund and whos#i@ns contributed to that
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fund's inability to pay its debts or caused finahfdss to its members;

(ee) has taken part in any business practices thatgimpinion of the registrar,
were deceitful, prejudicial, or otherwise improgpehether unlawful or not)
or which otherwise brought discredit to that peltsomethods of conducting
business; or

(ff) has taken part in or been associated with any dth&iness practices, or
conduct that casts doubt on his or her competemts@undness of
judgement.

(d) The registrar may request any person to assisbhiner in assessing whether a
person is fit and proper to act as a principalceffiof a fund.
[Sub-s. (5) added by s. 4 of Act 22 of 2008.]
(6) A principal officer of a fund must-

(@ within 21 days of his or her appointment being teated, other than in
accordance with the condition referred to in subsed5) (b), submit a written
report to the registrar detailing the principalicgf's perceived reasons for the
termination; and

(b) on becoming aware of any matter relating to thaieffof the pension fund which,
in the opinion of the principal officer, may prejad the fund or its members,
inform the registrar thereof in writing.

[Sub-s. (6) added by s. 4 of Act 22 of 2008.]

9 Appointment of auditor

(1) Every registered fund shall in the manneiosgtin its rules appoint an auditor
registered under the Auditing Profession Act, 208& 26 of 2005), who shall not be an officer
of the fund, except where the accounts of suchnd fa terms of the provisions of any law are to
be audited by the Auditor-General.

[Sub-s. (1) substituted by s. 23 of Act 104 of 1998 by s. 5 of Act 11 of 2007.]

(2) Every registered fund shall within 30 days-

(@) from the date of registration appoint an auditod a

(b) from the date of the appointment apply to the tegidor approval of such
appointment.

[Sub-s. (2) substituted by s. 10 of Act 64 of 1990.
(3) The provisions of section 8 (5) apphtatis mutandis to the appointment of an
auditor under this section.
[Sub-s. (3) substituted by s. 5 of Act 22 of 2008.]
(4) An auditor of a fund must-

(@ within 21 days of his or her appointment being teated, other than in
accordance with section 8 (5), submit a writteroreo the registrar detailing the
auditor's perceived reasons for the termination;

(b) if the auditor, but for the termination referredngparagraplfa), would have had
reason to submit a report contemplated in secto(8}of the Auditing
Profession Act 2005, (Act 26 of 2005), submit saafeport to the registrar; and

(c) on becoming aware of any matter relating to thaieffof the pension fund,
which, in the opinion of the auditor, may prejudibe fund or its members,
inform the registrar thereof in writing.

[Sub-s. (4) substituted by s. 5 of Act 22 of 2008.]
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(5) Where the auditor of a pension fund is a pasiip, the appointment of such auditor
shall not lapse by reason of a change in the connpo®f the partnership, as long as not less
than half of the partners in the reconstitutedrgaghip are persons who were partners as at the
date when the appointment of the partnership watsalgproved by the registrar.

[S. 9 substituted by s. 12 of Act 65 of 1968.]
9A Appointment of valuator

(1) Every registered fund which in terms of setti® is required to have its financial
condition investigated and reported upon by a \alyuahall appoint a valuator.

(2) The provisions of section 8 (5) apphytatis mutandis to the appointment of a
valuator under this section.

[Sub-s. (2) substituted by s. 6 of Act 22 of 2008.]
[S. 9A inserted by s. 13 of Act 65 of 1968.]
10 Business which may be carried on

No registered fund shall carry on any businessrdtin the business of a pension fund:
Provided that the registrar may approve of a fusndying on such other business on such
conditions and for such period as he may determhithe registrar is satisfied that this is
necessary in order to safeguard an investment imattee fund.

11 Rules

(1) The rules of a fund which applies for registna after the date of the coming into
operation of section 24 of the Financial Institasd&Second Amendment Act, 1993, shall be in
the prescribed format and form and shall complylie prescribed requirements.

(2) A fund which, immediately prior to the datéemed to in subsection (1), was a
registered fund, shall within the prescribed peeodure that its rules are amended so as to
comply with the format, form and requirements camgi&ated in subsection (1).

(3) (a) If all the amendments referred to in subsectigra(@ effected on one occasion
within the prescribed period and the registraaissfied, on submission to him of a certificate
signed by the principal officer of the fund, thia¢ tsole reason for the amendments is to comply
with the said format, form and requirements, he negyster the amendments in accordance with
section 12 (4) against payment of the prescribegvidich shall be calculated as if only a single
amendment is being effected.

(b) Any amendment of the rules of a fund effectedrafie date referred to in subsection
(1) shall comply with the prescribed format, fornrdaequirements contemplated in subsection

(2).

(4) Subject to the provisions of subsections (&) ), the provisions of this section as
they existed before the substitution thereof byise@4 of the Financial Institutions Second
Amendment Act, 1993, shall continue to apply impees of the rules of a fund referred to in
subsection (2) until the rules of such fund comyith the format, form and requirements
contemplated in subsection (1).

[S. 11 substituted by s. 17 of Act 83 of 1992 agpd b24 of Act 104 of 1993.]
12 Amendment of rules

(1) A registered fund may, in the manner diredigdts rules, alter or rescind any rule or
make any additional rule, but no such alteratiescission or addition shall be valid-

(@ ifit purports to effect any right of a creditor thfe fund, other than a member or
shareholder thereof; or
(b) unless it has been approved by the registrar ansteeed as provided in
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subsection (4).

(2) Within 60 days from the date of the passing oésolution for the alteration or
rescission of any rule or for the adoption of adgliional rule, a copy of such resolution shall be
transmitted by the principal officer to the registrtogether with the particulars prescribed.

[Sub-s. (2) substituted by s. (@ of Act 83 of 1992 and amended by s. 17 of Act 22098.]

(3) If any such alteration, rescission or additmay affect the financial condition of the
fund, the principal officer shall also transmitthe registrar a certificate by the valuator onaf
valuator has been employed, a statement by the &sib its financial soundness, having regard
to the rates of contributions by employers antheéffund is not in a sound financial condition,
what arrangements will be made to bring the fund sound financial condition.

[Sub-s. (3) substituted by s. {18 of Act 83 of 1992.]

(4) If the registrar finds that any such alteraficescission or addition is not inconsistent
with this Act, and is satisfied that it is finanityasound, he shall register the alteration,
rescission or addition and return a copy of theltg®n to the principal officer with the date of
registration endorsed thereon, and such alteratg®ejssion or addition, as the case may be,
shall take effect as from the date determined byfihd concerned or, if no date has been so
determined, as from the said date of registration.

(5) A registered fund may at any time consolideteules, and in such event the
principal officer shall forward to the registracapy of such consolidated rules and if the
registrar is satisfied that the consolidated ralesnot substantially different from the existing
rules of the fund, he shall register such constdidlaules and return a copy thereof to the
principal officer with the date of registration @mged thereon, and such consolidated rules shall
thereupon take effect from the date of registratiwreof.

13 Binding force of rules

Subject to the provisions of this Act, the rulés oegistered fund shall be binding on the
fund and the members, shareholders and officeresdheand on any person who claims under
the rules or whose claim is derived from a persoolaiming.
13A Payment of contributions and certain benefitsd pension funds

(1) Notwithstanding any provision in the rulesaofegistered fund to the contrary, the
employer of any member of such a fund shall paydhewing to the fund in full, namely-

(@ any contribution which, in terms of the rules oé fland, is to be deducted from
the member's remuneration; and
(b) any contribution for which the employer is liabteterms of those rules.

(2) (&) The minimum information to be furnished to thedlby every employer with
regard to payments of contributions made by theleyep in terms of subsection (1), shall be as
prescribed.

[Para.(a) amended by s. 17 of Act 22 of 2008.]

(b) If that information does not accompany the paynoért contribution, the information
shall be transmitted to the fund concerned not thten 15 days after the end of the month in
respect of which the payment was made.

(3) (a) Any contribution to a fund in terms of its rulegether it be a contribution
contemplated in subsection (1), a contributiontiigr payment of which a member of the fund is
responsible personally, or a contribution to belmad a member's behalf-

(1) shall be transmitted directly into the fundtscount with a bank finally registered

as such under the Banks Act, 1990 (Act 94 of 198960 )ater than seven days
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after the end of the month for which such a contrdn is payable; or

(i) shall be forwarded directly to the fund imch a manner as to have the fund

receive the contribution not later than seven ddigs the end of that month; or

(i) in the case of a fund contemplated in saettl5 (4) that has been exempted from

the provisions of sections 5 (2) and 9 becauseparating as a fund, its assets
consist exclusively of one or more policies of ir@ce with an insurer carrying
on long-term insurance business as contemplatdetiinsurance Act, 1943, shall
be forwarded to the insurer concerned in such nraam& have the insurer
receive the contribution not later than seven ddigs the end of that month.

(b) Any contribution forwarded to and received by adum the circumstances
contemplated in paragragd) (ii), shall be deposited in the fund's bank accamthe first
business day following the day of receipt.

(4) An amendment of the rules of a fund relatinghte reduction of contributions or the
suspension or discontinuation of the payment ofrdmutions shall not affect any liability to pay
any contribution which became payable at any tiefere the date of the resolution whereby the
amendment was effected, irrespective of the datgloch the amendment may take effect.

(5) When a person who, for any reason exceptsoreeontemplated in section 14, 28 or
29, has ceased to be a member of a fund (in tbisestion called the first fund), is in terms of
the rules of another fund admitted as a membdnebther fund and allowed to transfer to that
other fund any benefit or any right to any benfitvhich such person had become entitled in
terms of the rules of the first fund, the first éushall, within 60 days of the date of such pesson’
written request to it, or, if applicable, withinyalonger period determined by the registrar on
application by the first fund, transfer that benefiright to the other fund in full. The transfer
shall be subject to deductions in terms of sec®io and to the rules of the first fund.

(6) (a) For the purpose of monitoring and ensuring compkanith this section, the
principal officer of the fund or any authorized g@n shall, at the times and in the manner and
format prescribed, submit reports to the categarigeersons, to be specified in that notice, who
have an interest in such compliance.

[Para.(a) substituted by s. 7 and amended by s. 17 of Actf2008.]

(b) In applying paragrap(a), 'authorized person’' means any person who has been
authorized by the relevant board to perform thefion contemplated in that paragraph and of
whom the registrar has been advised in writing.

(7) Interest at a rate as prescribed shall belpayeom the first day following the
expiration of the period in respect of which sualoants were payable on-

(@ the amount of any contribution not transmitted iatiund's bank account before
the expiration of the period prescribed therefosbigsection (3fa) (i);
(b) the amount of any contribution not received-
0] by a fund before the expiration of the pdrmescribed therefor by
subsection (3fa) (ii); or
(i) in the circumstances contemplated in sutised3) (a) (iii), by the insurer
concerned before the expiration of the period priesd therefor by that
subsection;
(c) the value of any benefit, or right to any benefit transferred by the first fund to
the other fund before the expiration of the pepoesscribed therefor by
subsection (5).
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[Sub-s. (7) amended by s. 6 of Act 11 of 2007 and.ld7 of Act 22 of 2008.]

[S. 13A inserted by s. 15 of Act 86 of 1984, substid by s. 19 of Act 83 of 1992, amended by
S. 6 of Act 22 of 1996 and substituted by s. 1 of @4 of 1997.]
13B Restrictions on administration of pension funds

(1) No person shall administer on behalf of a pemfund the investments of such a
pension fund, or the disposition of benefits preddor in the rules of the fund, unless the
registrar has in a particular case or in genewrahigd approval thereto and the person complies
with such conditions as the registrar may from ttméme determine in the particular case or in
general.

(2) Approval in terms of subsection (1) may beitéd to the performance of specified
functions.

(3) Application for approval in terms of subsentid) shall be made in the manner and
be accompanied by the fee prescribed.

[Sub-s. (3) amended by s. 17 of Act 22 of 2008.]

(4) If the registrar deems it desirable in thelmuinterest the registrar may on such
conditions, to such extent and in such manneriasdgemed fit, exempt any person or category
of persons from the provisions of subsections (t) @), and may at any time revoke or amend
any such exemption in a similar manner.

[Sub-s. (4) substituted by s(&) of Act 11 of 2007.]

(5) An administrator contemplated in subsectigmn(iist-

(@ endeavour to avoid conflict between the interesth@administrator and the
duties owed to the fund, and any conflict of ins¢m@r potential conflict of
interest must be disclosed by the administratéihédboard setting out full
particulars of how such conflict will be managed,;

(b) administer the fund in a responsible manner;

(c) keep proper records;

(d) employ adequately trained staff and ensure thgtadhe properly supervised,;

(e) have well-defined compliance procedures;

() maintain adequate financial resources to meebitsgitments and to manage the
risks to which the fund is exposed,;

(g) furnish the registrar with such information as resfed by the registrar where
such request is reasonable, the purpose for theesecs disclosed and reasonable
notice is given to the administrator in order toetnde request.

[Sub-s. (5) added by s.(B) of Act 11 of 2007.]

(6) If the registrar, after an inspection or invgation under section 25, considers that the
interests of the members of a fund or of the puddicequire, the registrar may-

(a) direct the administrator to take any steps, oefoamn from performing or
continuing to perform any act, in order to terménat remedy any irregularity or
undesirable practice or state of affairs discldsgthe inspection or investigation;

(b) direct the administrator to withdraw from the adisiration of the fund,
whereupon the board of the fund must in accordanitethe registrar's
directions, but subject to this Act and the rulethe fund, arrange for the
administration of the fund to be taken over by Arotadministrator or person; or

(c) suspend or withdraw the approval granted to theimidtrator on such conditions
and for such period as the registrar deems fiyideal that where an
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administrator's approval is suspended, the registeyy permit the administrator

to continue to provide services to the funds umesidministration subsequent to

the date of the suspension, but it may not enteran agreement to provide any
new or additional services to any fund while thepansion is in force.
[Sub-s. (6) added by s.(B) of Act 11 of 2007.]

@) ......

[Sub-s. (7) added by s.(B) of Act 11 of 2007 and deleted by s(& of Act 22 of 2008.]

(8) Before taking any action under subsectiont{@®,registrar must inform the
administrator and the board of the fund of the pegal action and grounds therefor, and afford
them a reasonable opportunity to be heard.

[Sub-s. (8) added by s.(B) of Act 11 of 2007 and substituted by gbg of Act 22 of 2008.]

(9) If it is in the public interest, the registraay through appropriate media make known
the suspension or withdrawal of an approval retetoein subsection (6).

[Sub-s. (9) added by s.(B) of Act 11 of 2007 and substituted by cBof Act 22 of 2008.]
[S. 13B inserted by s. 20 of Act 83 of 1992.]
14  Amalgamations and transfers

(1) Subject to subsection (8), no transaction Ivimg the amalgamation of any business
carried on by a registered fund with any busin@ssexd on by any other person (irrespective of
whether that other person is or is not a registarad), or the transfer of any business from a
registered fund to any other person, or the traredfany business from any other person to a
registered fund, shall be of any force or effedeas-

(a) the scheme for the proposed transaction, includiogpy of every actuarial or
other statement taken into account for the purposdse scheme, has been
submitted to the registrar within 180 days of tffeative date of the transaction;

[Para.(a) substituted by s. @) of Act 11 of 2007.]

(b) the registrar has been furnished with such additiparticulars or such a special
report by a valuator, as he may deem necessatlgdguurposes of this
subsection;

(c) the registrar is satisfied that the scheme refawed paragraplia) is reasonable
and equitable and accords full recognition-

) to the rights and reasonable benefit expixta of the members
transferring in terms of the rules of a fund whsueh rights and reasonable
benefit expectations relate to service prior todhte of transfer;

(i) to any additional benefits in respect of\gee prior to the date of transfer,
the payment of which has become established peacticd

(i) to the payment of minimum benefits refatr® in section 14A,
and that the proposed transactions would not reaayefund which is a party thereto and which
will continue to exist if the proposed transactiswompleted, unable to meet the requirements
of this Act or to remain in a sound financial cdrah or, in the case of a fund which is not in a
sound financial condition, to attain such a cowoditivithin a period of time deemed by the
registrar to be satisfactory;
[Para.(c) substituted by s. 3 of Act 54 of 1991, by s. 2Aof 83 of 1992 and by s. 2 of Act 39
of 2001.]

(d) the registrar has been furnished with such evidesdee may require that the

provisions of the said scheme and the provisionspifar as they are applicable,
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of the rules of every registered fund which is gypto the transaction, have been
carried out or that adequate arrangements haverbada to carry out such
provisions at such times as may be required bygaitescheme;
(e) the registrar has forwarded a certificate to thegypal officer of every such fund
to the effect that all the requirements of thissadbion have been satisfied.
[Sub-s. (1) amended by s(& of Act 11 of 2007.]

(2) (&) Whenever a scheme for any transaction referred sabsection (1) has come into
force in accordance with the provisions of thistiseg the relevant assets and liabilities of the
bodies so amalgamated shall respectively vestdrbasome binding upon the resultant body, or
as the case may be, the relevant assets andtiegbdi the body transferring its assets and
liabilities or any portion thereof shall respectiveest in and become binding upon the body to
which they are to be transferred.

(b) Any transfer contemplated in paragraghmust be effected within 60 days of the
date of the certificate issued by the registraerms of paragrap{e) of subsection (1).

[Sub-s. (2) substituted by s(& of Act 11 of 2007.]

(3) The officer in charge of a deeds registry Hmch is registered any deed or other
document relating to any asset which is transfeimextcordance with the provisions of
subsection (2), shall, upon production to him kg/plerson concerned of such deed or other
document and of the certificate referred to in geaph(e) of subsection (1), without payment of
transfer duty, stamp duty, registration fees orgés, make the endorsements upon such deed or
document and the alterations in his registersal@anecessary by reason of the amalgamation or
transfer.

[Sub-s. (3) substituted by s. 15 of Act 81 of 1957.

(4) A transaction effected in terms of this setthall not deprive any creditor of a party
thereto (other than in his capacity as a membarsirareholder of such party) of any right or
remedy which he had immediately prior to that gegainst any party to the transaction or
against any member or shareholder or officer ohqauty.

(5) Any application for approval of a scheme lodlgeth the registrar in terms of
subsection (1fa) shall lapse if the registrar requests furtherrimi@tion and no satisfactory
response is received from either the transferdh®transferee fund, as the case may be, within a
period of 180 days from the date of such request.

[Sub-s. (5) added by s.(8) of Act 11 of 2007.]
(6) The registrar may withdraw or amend a cedifcissued in terms of subsection (1)
(e), in circumstances where the registrar is satighett
(@ the scheme or information provided in terms of sghen (1) was so inaccurate
that he would not have granted such certificateHetdeen aware of the actual
facts; or
(b) the certificate containslaona fide error.
[Sub-s. (6) added by s.(8) of Act 11 of 2007.]

(7) (&) Notwithstanding anything to the contrary in theesibf a fund, a retirement
annuity fund shall not prohibit the transfer of imess that relates to a member's interest or non-
member spouse's interest, at the request of so@n#er or non-member spouse from one
retirement annuity fund to another.

(b) No fees or commissions of any nature are payabbnlgyparty or by any agent or
mandatary of such party-
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(1) in return for the facilitation, intermediatiar recommendation of the transfer; or
(i) for financial services rendered by a final@ervices provider or representative
after the transfer in respect of the transferreéerast of the transferring member
or non-member spouse which exceeds the fees ommaxicommission that
would have been permissible for such servicesrmgef the Long-term
Insurance Act, 1998 or any regulations made theteuhad the transfer not been
done other than fees-
(aa) payable to the registrar;
(bb) negotiated and agreed to in writing by the tramsfgrmember or non-
member spouse annually, which fees are-
(A) payable by the transferring member or ncgmther spouse
personally; or
(B) authorised by the transferring member ar-neember spouse to be
paid by the fund or administrator.
[Para.(b) substituted by s. @) of Act 22 of 2008.]
[Sub-s. (7) added by s.(8) of Act 11 of 2007.]

(8) With effect from the commencement of the Pem$tunds Amendment Act, 2007,
subsection (1) does not apply where the affectenilvees were duly informed of a proposed
transaction and any objection the members may teagebeen resolved to the satisfaction of the
board of the fund concerned, and-

(@ Dboth transferor and transferee funds are valuai@mpt;

(@A) both transferor and transferee funds are benefifisnds; or

(b) the transferor or transferee fund is neither regest nor required to register under
this Act and the other fund is valuation exempt,

and, furthermore, that-

(1) such registered funds keep proper recordgl@uch transactions;

(i) such registered funds comply with any furthequirements as the registrar may

prescribe;

(i) the assets and liabilities are transfernngthin 180 days of the effective date of

transfer; and

(iv) any assets transferred must be increasééaeased with fund return from the

effective date until the date of final settlement.
[Sub-s. (8) added by s.(8) of Act 11 of 2007 and substituted by gb® of Act 22 of 2008.]
14A Minimum benefits

(1) Every registered fund shall provide the folioggminimum benefits:

(@ The benefit paid to a member who ceases to be mevhltee fund prior to
retirement in circumstances other than liquidabbthe fund shall not be less
than the minimum individual reserve;

(b) the benefit paid to a member if the fund is liquéthin terms of section 28 or 29
shall not be less than the minimum individual reeeProvided that, where the
fair value of the assets of the fund after recowdrgny debt owed by the
employer in terms of section 30 (3) is lower thia@ sum of the minimum
individual reserves for all members who are bemajuded in the distribution of
the assets after adjustment for any benefits paidigusly and the cost of annuity
policies which will provide equivalent pensionsalbexisting pensioners and
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deferred pensioners, the minimum individual resenas be proportionally
reduced in the ratio which the fair value of theeds bears to the total of all the
minimum individual reserves adjusted for any besgdaid previously plus the
cost of such annuity policies;

(c) if a category of the fund is converted from a dedifbenefit category to a defined
contribution category, the amount to be creditetheomember's individual
account shall not be less than the minimum indi@idaserve: Provided that,
where the fair value of the assets of the fund aéteovery of any debt owed by
the employer in terms of section 30 (3) is lowenrtlthe sum of the minimum
individual reserves for all members after adjusthienany benefits paid
previously and the cost of annuity policies whial provide equivalent pensions
to all existing pensioners and deferred pensiotieesminimum individual
reserve may be proportionally reduced in the natiech the fair value of the
assets bears to the total of all the minimum irchliad reserves adjusted for any
benefits paid previously plus the cost of such @grmolicies;

(d) on, or within six months from, the effective datdle first actuarial valuation
following the commencement date, and at least eneey three years thereafter,
the board shall grant a pension increase to peas@nd deferred pensioners
which shall not be less than the minimum pensicrease.

[Sub-s. (1) substituted by s. 9 of Act 11 of 2007.]

(2) (&) In respect of a fund which is registered on ceradt date three months after the
commencement date, subsection (1) shall apply gistration.

(b) In respect of a fund which is registered prioatdate three months after the
commencement date-

(1) subsection (1fa) shall apply from a date 12 months after the s@rplu

apportionment date; and

(i) subsection (1§b), (c) and(d) shall apply from the commencement date.

(3) If the employer or the board exercises anlgtrigat the employer or the board has in
terms of the rules to liquidate the fund, or torterate participation of a particular employer in
the fund, prior to the commencement date or to gadhe basis upon which future benefits
accrue prior to the date from which subsection(@) ppplies to the fund, the members may not
seek redress against the employer or the boaekpect of any increase in value of the benefits
that would occur as a result of the applicatiom@iimum individual reserves to the fund.

[S. 14A inserted by s. 3 of Act 39 of 2001.]
14B Determination of member's individual account, nrmimum individual reserve and
minimum pension increase

(1) The member's individual account in relatiomtoindividual member of a defined
contribution category of a fund shall be determibgdhe board in accordance with the formula-

MC+EC-X+IC+0OC

where-

(@) MC represents the contributions paid by the member;

EC represents the contributions paid by the eygplin respect of the member;
X represents such expenses as the board deésstiould be paid out of the
contributions paid by and in respect of the member;

IC represents the amount credited to the mesbwlividual account upon the
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commencement of the member's membership of thedungon the conversion
of the category of the fund to which the membeobg$ from a defined benefit
category to a defined contribution category of mdfer upon the amalgamation of
his or her fund with any other fund, if any, otllean amounts taken into account
in terms of OC; and
OC represents any other amounts lawfully peeajttredited to or debited from
the member's individual account, if any; and

(b) MC, EC, X, IC and OC are increased or decreasdu fwitd return: Provided that
the board may elect to smooth the fund return.

(2) In determining the minimum individual resefea member of a-

(@) defined benefit category of a fund, the board sthelérmine the greater of-

) the fair value equivalent of the presentsabf the member's accrued
deferred pension: Provided that-

(@aa) where there is not a uniform rate of accrual okerftull period of
membership of the fund, the accrued deferred parsall be
calculated assuming a uniform rate of accrual #seifmember had
remained in service until normal retirement dateeftned in the
rules of the fund, but which uniform rate of acdrwal not be less
than the uniform rate of accrual that is calculdiaded on the period
of service completed up to the date of calculation;

(bb) the fair value equivalent of the present valuelsiedume rates of
increase in the pension before and after retirepmeattality rates and
rates of discount as prescribed by the registrat; a

(cc) the term 'accrued deferred pensions' in this sestmall include the
portion of any lump sum benefit payable at norneéitement date
which corresponds to prior service; and

(i) an amount equal to the value of the mensbawhtributions, less such
expenses as the board deems appropriate to dedorctHe contributions,
augmented as from the date of payment of a conimivby fund return

plus any amount payable in terms of the rules efftimd in excess of the

member contributions increased or decreased astfrerdate that the

member joined the fund: Provided that the board alegt to smooth the
fund return; and
(b) defined contribution category of a fund, the bosindll determine the value of the
member's individual account as determined in teshsibsection (1) plus a share
of the investment reserve account, the memberssiggcount, and such
contingency reserve accounts as the board mayngdeteshould be included in
terms of section 15G, in the proportion that thember's individual account value
as at the effective date of the calculation beatké total of all members'
individual account values as at that date or silcbranethod of apportionment as
the board deems reasonable.
(3) (&) The board shall establish and implement a polidia wagard to increases to be
granted to pensioners and deferred pensionershvploicy must-
(1) aim to award a percentage of the consumeepridex, or some other measure of
price inflation which is deemed suitable by therdpand
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(ii)

set the frequency with which increases Wal considered in line with the policy:
Provided that increases should be considered esah with comparison to the
minimum pension increase at least once every yeaes.

(b) The policy contemplated in paragra@y must be communicated to pensioners and
deferred pensioners when it is established and extent is changed.
(c) The policy contemplated in paragraja will not be required where-

()

(ii)

(iif)

pensioners on or after retirement in termghefrules of a fund, purchased a
policy from a long-term insurer registered in teroisection 7 of the Long-term
Insurance Act, 1998 (Act 52 of 1998);

pensioners on whose behalf a fund, on @rattirement in terms of the rules of
the fund, purchased a policy of insurance fromng{term insurer registered in
terms of section 7 of the Long-term Insurance A688 (Act 52 of 1998);
pensioners elected to receive a level pemsor a pension with fixed increases, or
a pension the amount of which is elected by thesipaer from time to time, paid
from the fund in terms of the rules of the fund.

(4) (a) In determining the minimum pension increase, tharth shall increase pensions
by a factor, P, where P is equal to the greatéheincrease that the board would grant in terms
of the pension increase policy established in teshsbsection (3) and-

()
(ii)

the increase in paragrafih), if the increase in paragrajh) is less than the
increase in paragragh); or

the increase in paragrapt), if the increase in paragrajh) is greater than or
equal to the increase in paragrgdph

Provided that if the application of the increéastor, P, causes a fund to become
financially unsound, the board may limit P to sachount as will not cause the fund
to be in a financially unsound condition.

(b) The board shall determine the increase that wieagddlt from-

()

accumulating with fund return the liabilitiésr pensioners at their dates of
retirement in the fund or date of joining the fuhthe pensioner retired from
another fund and became a member of the fund esuét of an approval granted
in terms of section 14 (1) and deferred pensioateteir dates of termination of
service, including any contingent liabilities palgbn terms of the rules of a
fund, on termination of those pensions or defepeasions to persons who are
still alive at the effective date of the calculatiadjusted to an equivalent fair
value of assets less-

(aa) pension payments;

(bb) cash amounts paid on retirement; and

(cc) those expenses that the board deems reasonable,

plus the liability in respect of any specialreases that have been granted to
pensioners and deferred pensioners which were fuotterwise than through
fund return: Provided that, if the board is unablgrant the full minimum
pension increase as at the surplus apportionméat ttie board may reduce the
amount determined in terms of this subparagraphaatdate such that the amount
equals the pensioner liability as at the surplysagnment date after
enhancement in terms of section 15B(() if applicable, increased to an
equivalent fair value of assets, and the board acaymulate thereafter in terms

31



of this paragraph, using such reduced amount,iawés the balance determined
in terms of this paragraph as at the surplus ajgponent date prior to such
reduction; and

(i) dividing the amount calculated in terms abparagraph (i) by the present value

of current pensions and deferred pensions afteingaklowance for mortality,
expenses and future pension increases at theatardned by the board,
adjusted to an equivalent fair value of assets.

(c) The board shall determine the increase requireét¢h pension to provide the
pension payable in the month following retiremertt of the commutation of any portion of the
pension for cash or the deferred pension at thee afaermination of service, multiplied by the
change in the consumer price index from the datetokment in the case of a pensioner, or the
date of termination of service in the case of @&defl pensioner, to the effective date of the
calculation of the increase.

(d) Where the board finds it impractical to derive ithereases in paragrap(®, (b) and
(c) for each individual pensioner or deferred pengioiine board may use an approximate
method which will preserve the broad principlesibétparagraph&), (b) and(c).

(5) For purposes of subsection (4), where theiparigs arisen because of the death of a
member rather than the member's retirement, aeyaete in that subsection to 'retirement’ shall
be construed as a reference to death.

(6) In determining the minimum individual resefea pensioner or a deferred
pensioner, the board shall determine the fair vatygvalent of the present value of the pension,
or the deferred pension, payable to that member efiplementation of any minimum pension
increase in terms of subsections (4) and (5), doythe present value of any contingent
pension payable to the member's spouse, childréter dependants.

[S. 14B inserted by s. 3 of Act 39 of 2001 and sitlded by s. 10 of Act 11 of 2007.]

CHAPTER IV
DOCUMENTS TO BE DEPOSITED WITH REGISTRAR (ss 15-23)
15 Accounts
(1) Subject to the provisions of subsection (drg registered fund shall, within six
months as from the expiration of every financiadydurnish to the registrar such statements in
regard to its revenue, expenditure and financialtpm as may be prescribed, duly audited and
reported on by the auditor of the fund.
[Sub-s. (1) substituted by s. 28 of Act 83 of 1992 and amended by s. 17 of Act 22098.]
(2) Every registered fund shall, when furnishiagdhe registrar the documents referred to
in subsection (1), also furnish to the registrar-
(@ acopy of any special report by the auditor retatmany of the activities of the
fund during the financial year to which such docuateeelate;
(b) acopy of any annual report that the fund may heseed to its members or
shareholders in respect of the said financial yaad,
(c) acopy of any other statement that the fund may Ipagsented to its members or
shareholders in respect of any of its activitiesrdusuch financial year.
(3) If the registrar is of the opinion that anycdment furnished by a registered fund in
terms of subsection (1) does not correctly refleetrevenue and expenditure or the financial
position (as the case may be) of the fund, he reggt the said document, and in that event-
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(@ he shall notify the fund concerned of the reasonstich rejection; and

(b) the fund shall be deemed not to have furnishedaitedocument to the registrar:
Provided that in such event the registrar may afiyprovisions of section
thirty-three, even though the period concerned may have expaéate
application is made for extension.

(4) If a fund has been exempted as contemplateddanon 2 (5)a), the registrar may
authorise such fund to furnish to him or her, iadtef the statements referred to in subsection
(1), the information prescribed.

[Sub-s. (4) added by s. ZB) of Act 83 of 1992 and substituted by s. 10 of 22tof 2008.]
15A Rights to use of actuarial surplus

(1) All actuarial surplus in the fund belongs he fund.

(2) Once actuarial surplus is apportioned to eithe member surplus account or the
employer surplus account in terms of sections 1aB1b5C, members and the employer acquire
rights to such actuarial surplus as provided fdhia section.

(3) After the commencement date, the only portibthe assets of the fund that may be
utilised by, or for the benefit of, the employeaisy credit balance in the employer surplus
account: Provided that the employer may continaerdribution holiday, which the employer
was already taking immediately prior to the comneenent date, only if the value of any
contribution holiday taken by the employer durimy @eriod between the commencement date
and the surplus apportionment date, augmentedebgrtiss investment return earned by the
fund, nett of expenses, over the correspondinggesi added to the actuarial surplus to be
apportioned at the surplus apportionment datermgef section 15B (5).

(4) Any credit balance in the member surplus antowst be used for the benefit of
members as provided for in section 15D.

[S. 15A inserted by s. 4 of Act 39 of 2001.]
15B Apportionment of existing surplus

(1) () Subject to paragrapb), the board of every fund that commenced prior to 7
March 2002 shall submit to the registrar a schemnéhie proposed apportionment of any
actuarial surplus (in this section referred tohesdcheme) plus the details regarding any surplus
utilised improperly by the employer as definedulbsection (6) as at the effective date of the
statutory actuarial valuation of the fund coincitieith, or next following, the commencement
date.

(b) The board shall submit the scheme not later tl8amdnths after the effective date
contemplated in paragrag#): Provided that-

(1) if the board elects to apportion actuariaiptus at a date earlier than the effective
date of the next statutory actuarial valuatiomaty do so if the statutory
valuation date is advanced to such earlier datdlandegistrar is satisfied as to
the reasons therefor;

(i) if the fund is liquidated in terms of seati@8 or 29 at a date prior to the effective
date of the next statutory actuarial valuation,dffective date of the liquidation
shall be the surplus apportionment date;

(i) if a category of members of the fund is gerted from defined benefit to defined
contribution and the effective date of the conwarss earlier than the next
statutory actuarial valuation date, the effectiagedof the conversion shall be the
surplus apportionment date and a statutory acluaiaation is required as at
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such date; or

(iv) If the registration of a fund is cancelledaccordance with section 27 and the
effective date of cancellation is earlier thanrleat statutory actuarial valuation
date, the effective date of the cancellation dalthe surplus apportionment date.

(2) A scheme-

(@ shall comply with such conditions as may be présd; and
(b) may involve-
() the improvement of benefits to existing mers)
(i) increases to benefits or transfer valuegespect of former members;
(i) the crediting of an amount to the memberpdus account;
(iv) the crediting of an amount to the emplogerplus account; or
(v) any two or more of the matters contemplatesibparagraphs (i) to (iv).
(3) The board shall appoint a person to repretbeninterests of former members in the
development of the scheme and such person shall-
(@) assist the board in-
) identifying former members;
(i) communicating proposals to former memberd t the funds to which
former members transferred,
(i) conveying proposals from former membensd @ahe funds to which they
transferred, to the board; and
(iv) collating any objections to the scheme frimimer members and the funds
to which they transferred;
(b) be required to report, in writing to the board, on-
0] the adequacy of the steps taken by the btmamkclude former members in
terms of subsection (4); and
(i) where it was necessary for the board tolyp discretion with regard to
the inclusion of former members and the apportiamroéactuarial surplus
to such former members, whether or not the exeafisech discretion was
reasonable taking into account the demands ofewifihin the bounds of
practicality and the circumstances of the partictuad: Provided that such
report must accompany the scheme when it is sudxinitt the registrar in
terms of subsection (9).

(4) The board shall determine who may participatie apportionment of actuarial
surplus, and shall include in such apportionmeirgtgy members and any former members who
left the fund in the period from 1 January 198@h® surplus apportionment date: Provided that-

(@ the board may exclude from participation former rbers in respect of whom the
board satisfies the registrar that insufficienrels are available to enable the
additional benefits that may be due to such formembers to be calculated, after
the board has taken reasonable steps-

) to obtain such records from the administrato
(i) to construct such records from the recatithe-
(aa) employer;
(bb) any fund to which former members transferred; or
(cc) atrade union or staff association active in thekplace during this
period; or
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(i) if the steps in subparagraphs (i) and did) not yield sufficient information,
to obtain such records from the potential claimémsnselves following an
advertisement-

(@aa) on a national basis and in the area where the fonmeenbers used to
work; or

(bb) on a more limited basis as approved by the regigtrapresentations
by the fund satisfy the registrar that limited atigement will be
adequate,

inviting the former members to come forwardhagvidence to substantiate

their claim, after which advertisement the boarousth wait at least six

months but no longer than nine months before exafudny former

members because of a lack of sufficient informatmenable the

calculations to be performed;

(b) rather than excluding former members whose indalithenefits cannot be
determined, the board may set aside a portionechtiuarial surplus in a
contingency reserve account explicitly establistoesiatisfy claims of former
members in terms of subsection (&)

(5) The board shall apportion the actuarial sigfletween the various classes of
stakeholders whom the board has determined shdiitipate in the apportionment in terms of
subsection (4), following which such portion aslige to the employer shall be credited to the
employer surplus account: Provided that-

(@ the actuarial surplus to be apportioned shall besgsed by the amount of
actuarial surplus utilised improperly by the emg@oprior to the surplus
apportionment date as determined in terms of stiose®);

(b) former members shall have the benefits previouaig o them, or the amounts
previously transferred on their behalf, increasethe minimum benefit
determined in terms of section 14B(2) or 14B(6atthe date when they left the
fund, with such increase adjusted to the surplg@damnment date using the nett
investment earnings of the fund over the correspanperiod, and pensioners
and deferred pensioners shall have their pensmameased to the minimum
pension as determined in terms of section 14Ba@ g prior charge on the
actuarial surplus to be apportioned: Provided rthat, where the actuarial
surplus to be apportioned is insufficient to persoith increases after being
increased in terms of paragrafaf), the amounts shall be proportioned downwards
until the total to be paid to former members, peners and deferred pensioners
equals the actuarial surplus to be apportioned;

(c) after deducting the cost of the increases to forme&mbers, pensioners and
deferred pensioners in terms of paragréphhe balance of the actuarial surplus
shall be equitably split between existing membiensner members and the
employer in such proportions as the board shafirdehe after taking account of
the financial history of the fund: Provided furthikat the registrar may prescribe
certain methods which, if used, shall be deemdsktequitable;

(d) if the amount apportioned to the employer in teahgaragraplfc) is less than
the actuarial surplus utilised improperly by thepboger as determined in
subsection (6), the difference between the amount-
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) determined in terms of subsection (6); and

(i) apportioned to the employer in terms ofggaph(c),
shall represent a debt owed by the employdrédund and the employer must
submit a scheme conforming with the prescribedireqents and repay that debt
within a maximum period approved by the registrar;

(e) the board shall determine how, in the case of egshembers and former
members, the allocated portion of actuarial surphal be applied for their
benefit, including the crediting of any portionttee members' surplus accounts or
to the members' individual accounts, as the caseb®aProvided further that the
board may allocate a portion of the actuarial sigpb be used for former
members to a contingency reserve account whichbeillsed to satisfy the
claims of former members-

0) who have been identified in subsection(@)but who cannot be traced; or

(i) who did not substantiate their claim durithg nine-month period following
the advertisement in subsection (&) (iii) but who do so after the end of
this period; and

()  the surplus due to any stakeholder as a resulsoff@us apportionment scheme
approved by the registrar, shall be increased oredsed with fund return from
the date determined in line with section 15B (1fjluhe date the surplus is
awarded, paid or allocated.

(6) (a) For the purposes of this subsection-

‘cost’ means the difference between the accrued lialsiliighe fund as determined by
the valuator immediately before, and immediatetgrathe improper utilisation of surplus:
Provided that, where more than one use of actusui@lus occurred simultaneously, the
valuator shall determine how the difference betwiberaccrued liabilities before any of the
uses, and the accrued liabilities after all thesusehat date, shall be split between those uses;

‘employer' means the employer or employers participatingpénfund at the time of the
improper utilisation of surplus, determined in aclance with this section, and whom benefited
from the improper use: Provided that where a sulbs@cemployer or employers by contract or
law became liable for the employee-related liaksitof the previous employer or employers, the
subsequent employer is also liable for the apponient of surplus used improperly;

'selected, in relation to members, means, in the case o&ating of benefits, a group of
members to whom the benefits were granted to thiigon of other members, and, in the case
of a granting of benefits conditional on electigntbe member, a group of members to which the
election was granted to the exclusion of other mesib

(b) The board shall investigate any improper utilisaivd surplus by the employer prior
to the surplus apportionment date which shall aregiany of the following amounts incurred
from 1 January 1980 or since the date of the furmhsmencement or such earlier date agreed to
by the employer to the surplus apportionment date:

(1) The cost of benefit improvements for execesivn excess of the cost that would

have applied had the executives enjoyed the ber@fitvided to other members;

(i) the cost of any additional pensions or defdrpensions or lump sum benefits

granted to selected members in lieu of the empleydaligation to subsidise
medical costs of those members after retirement;

(i) the cost to recognise prior pensionablesser for selected members or for
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members transferred into the fund in excess ofeemgunt paid into the fund in
respect of such prior service; and
(iv) the value of any contribution holiday enjolyey the employer after the
commencement date.
(c) The board may exclude the following from surpluisgd improperly:
(1) Any use of actuarial surplus which the regisis satisfied was approved by the
members, or by trade unions representing membites aaclear and
comprehensive communication exercise occurred ®pa negotiated
utilisation of surplus by stakeholders;
(i) the cost or value of surplus utilised impeoly by the employer shall be reduced
by any contributions or payments made to the funthb employer and for such
specific purpose;
(i) for the purposes of paragraf) (i), where, in accordance with the rules of the
fund, the use for the executive benefit in queshias existed in the fund in its
current form since inception of the fund; or
(iv) such surplus utilised for the purposes oheeying past unfair discrimination if
the registrar is satisfied that the surplus utilisaproperly was used for such
purposes.
(d) The investigation contemplated in paragréphshall-
0] be conducted at the fund's surplus apportemnadate; and
(i) be carried out by the board irrespectiveta fund's financial position at the
surplus apportionment date.
(e) Any surplus utilised improperly shall be increasediecreased by fund return from
the effective date of the use until the date oéngicthereof by the fund.
(7) At least 75 per cent of the members of thedbdaly constituted in terms of section
7A must approve the scheme.
(8) Notwithstanding anything to the contrary ie tlules, no person other than the
relevant board or, in the event of referral togpecial ad hoc tribunal referred to in section 15K,
the special ad hoc tribunal, and the registrar agrove the scheme.
(9) An apportionment in terms of this section kbalof no force or effect unless-
(@) the scheme, the statutory actuarial valuation #seasurplus apportionment date
of the fund, as well as a copy of any other actliani other statement taken into
account for purposes of the scheme and the regdheoperson appointed in
terms of subsection (3), has been submitted toetjstrar and the registrar is
satisfied that the statutory actuarial valuatioa baen prepared on actuarially
sound and acceptable principles prescribed;
(b) the registrar has been furnished with a certifisegeed by the valuator stating-
) whether the valuator finds that the prooaflsapportionment complied with
this Act; and

(i)  where it was necessary for the board toafp discretion, whether the
exercise of such discretion was not unreasonakieganto account the
demands of equity within the bounds of practicadityl the circumstances
of the particular fund, together with such addiéibparticulars or such
special report by the valuator as the registrar degm necessary for
purposes of this subsection;
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(c) the registrar has been furnished with such additiogport as he or she may
require from an independent actuary appointed bydri her on such matters
associated with the apportionment of the actuatgblus as the registrar shall
determine and including such information as maptescribed: Provided that-
) the registrar shall require such report vehigrere are complaints in respect
of the apportionment of surplus which have not besolved to the
satisfaction of the complainants concerned; and

(i) the costs resulting from the appointmensoth independent actuary shall
be borne by the fund;

(d) the fund demonstrates that reasonable measuredbamndaken to inform
employers, members and former members, togethbramiy fund to which
former members transferred, of the scheme in a eramhich is clear and
understandable to the members and former membénwlaich gives details of
the allocation of the actuarial surplus for thedférof the various stakeholders,
including the amounts of any actuarial surplus Whids intended to credit to the
member surplus account and to the employer sugdosunt, respectively, and
the costs of any benefit improvements for membedsfarmer members:
Provided that-

) the manner of communication and the typafdrmation to be included in
this communication may be prescribed and such ppten may include a
requirement that the person appointed in termsilo$ection (3), the
independent actuary, if any, and the valuator steatify that they are
satisfied that the communication material is olyecand contains
sufficient information to enable any stakeholdejuidge the reasonableness
of the scheme; and

(i) the communication shall be explicit abowtthand where any complaint
should be lodged,;

(e) the employer, members, former members, and anytuiadich former members
have transferred have had 12 weeks after desphthlke ocommunication in which
to complain, in writing, to the board,;

() the board has considered any objection contempiatedragraptie) before
submitting the scheme to the registrar;

(g) the principal officer of the fund has furnished tbgistrar with details of all
objections lodged with the board and the actioksrtdo address such objections;

(h) the registrar is satisfied that the scheme is reslde and equitable and accords
full recognition to the rights and reasonable bemadpectations of existing
members and former members in respect of servioetprthe surplus
apportionment date; and

(i) the registrar has forwarded a certificate to theqgpal officer of the fund to the
effect that all the requirements of this subsectiane been fulfilled.

(10) If the board fails to submit a scheme in ®whsubsection (1) or if the registrar is
not satisfied that the scheme is reasonable anthbtg) or if the registrar considers that
unresolved complaints require investigation whichyrfead to a review of such scheme or the
statutory actuarial valuation as at the surpludappment date of the fund for the purpose of
determining the actuarial surplus in the fund iaageptable to the registrar, or at the request of
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the board or at the request of the person appointems of subsection (3), the registrar shall
require the board to refer the scheme to a spadiadc tribunal in terms of section 15K, and
such tribunal shall exercise the powers of the db@aterms of this section, and any reference in
this section to the board shall be construed asesance to the tribunal.

(11) (a) Where a board is not required in terms of subsedti)(a) to submit a scheme
to the registrar, such board shall submit a numgttogether with such additional particulars or
reports by the board or other parties as the ragistay deem necessary.

(b) For purposes of this sectianl return' means a written statement by the board, as
may be prescribed, including the investigationsexice and details of improper utilisation of
surplus contemplated in subsection (6).

(c) The effective date of the nil return is the suspipportionment date.

(d) The employer, members, former members, and aryttumhich former members
have transferred may within 12 weeks after the dasaibmission of a nil return object to such
return in writing to the board, and a copy of thxgection must be forwarded by the board to the
registrar.

(e) () The board must consider such objections antiésatisfaction of the registrar
demonstrate that the objections have been dedit wit

(i) If the registrar is not satisfied that thg@ttions have been dealt with satisfactorily,
the registrar may direct that the nil return beeexed or a scheme be submitted by the board
where the registrar is of the opinion that a schesmequired in terms of this Act.

(f) The nil return shall be submitted to the regisivdahin 18 months of the fund's surplus
apportionment date: Provided that a fund may afipthe registrar in writing to extend the
period for such submission.

(g) The costs of submitting a nil return to the ragisshall be borne by the fund.

(h) The registrar may direct the fund to communicheeril return to members, former
members and current employers and may specify grear in which the communication must
take place.

(i) The registrar may prescribe additional requiremémnt nil returns.

(12) Where the board satisfies the registrarehgbloyers which participate in the fund,
on the understanding that their membership, firdrposition and contribution rates will be
determined separately for each employer and conoated to such employer, the registrar may
permit such board to apply this section to the aeali surplus in respect of the members
employed by a particular participating employeifdlse corresponding membership, assets and
liabilities constituted a separate fund.

[S. 15B inserted by s. 4 of Act 39 of 2001 and sulded by s. 11 of Act 11 of 2007.]
15C Apportionment of future surplus

(1) The rules may determine any apportionmenttfaial surplus arising in the fund
after the surplus apportionment date between thabeesurplus account and the employer
surplus account.

(2) If the rules are silent on the apportionmdrdaiuarial surplus arising after the
surplus apportionment date, any apportionment sleatletermined by the board taking into
account the interests of all the stakeholderserftind: Provided that, notwithstanding anything
to the contrary in the rules, neither the employarthe members may veto such apportionment.

[S. 15C inserted by s. 4 of Act 39 of 2001.]
15D Utilisation of surplus for benefit of members
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(1) Notwithstanding anything to the contrary ie tlules of a fund but subject to
subsection (2), any credit balance in the membgassiaccount may only be used by the board
to-

(@) improve benefits for existing members;

(b) improve the benefits previously paid to former menslor the amounts
previously transferred in respect of former mempers

(c) reduce current contributions due from members; and

(d) meet, in full or in part, expenses which would otise reduce the proportion of
the members' contributions that are invested fireraent:

Provided that the employer appointed members obtized shall not have a vote in any
deliberation over the use of any credit balanaénmember surplus account unless the proposal
before the board will increase the contributiore naayable by the employer.

(2) The credit balance contemplated in subsed¢fipafter the apportionment of actuarial
surplus as at the surplus apportionment date neussed as specified in the scheme submitted in
terms of section 15B (1) if the scheme makes prowifor the use of such credit balance.

[S. 15D inserted by s. 4 of Act 39 of 2001.]
15E Utilisation of surplus for benefit of employer

(1) Notwithstanding anything to the contrary ie tlules a participating employer may
request the board to use actuarial surplus allddatéhe employer surplus account in terms of
sections 15B, 15C and 15F for use by that emplfoyesiny of the following purposes, namely-

(@ funding a contribution holiday;

(b) payment of pensions, or an increase in pensionsurse of payment, so as to
compensate members for the loss of any subsidy fiheremployer of their
medical costs after retirement;

(c) meeting, in full or in part, expenses which the &yer is obliged to pay in terms
of the rules of the fund;

(d) improving the benefits payable to all members, category of members as
defined in the rules, as determined by the employer

(e) transferring part, or all, of the employer surphasount in terms of subsection (2)
to the employer surplus account in another fundrevkiee employer is a
participating employer;

() on liquidation of the fund in terms of sections®&&9, payment in cash to the
employer in terms of section 15I;

(g) in order to avoid retrenchment of a significantgaodion of the workforce,
payment in cash to the employer in terms of sectiah and

(h) transferring part, or all, of the employer surphsount to the member surplus
account in the same fund:

[Para.(h) added by s. 1&b) of Act 11 of 2007.]
Provided that the members of the board who have eketed by members of the fund shall not
have a vote in any deliberation over the use ofaagit balance in the employer surplus
account.

(2) The registrar may approve the transfer of iquo of the employer surplus account
from the fund to the employer surplus account iother fund, if the following conditions are
satisfied, namely that-

(@ the employer who has control of the employer swpleccount in terms of the
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rules of the fund has similar control of the emglogurplus account in the
transferee fund,

(b) employees of the employer are members or formerlmeesof the fund to which
the transfer is made;

(c) the employer applies to the registrar for appr@fdhe transfer, giving such
details and supporting reports as the registrar reqyire; and

(d) the registrar is satisfied that such transfer teseary in order to achieve an
equitable distribution of the surplus between tnedk.

[S. 15E inserted by s. 4 of Act 39 of 2001.]
15F Existing employer reserve accounts

(1) On or after the commencement date, the boangdapply to the registrar to transfer
all or some of the credit balance in an existirgeree account as defined in the rules to the
employer surplus account.

[Sub-s. (1) substituted by s. (& of Act 11 of 2007.]

(2) The registrar may approve such transfer ibhghe is satisfied that the allocation of
actuarial surplus to such account was negotiategldas the stakeholders in a manner consistent
with the principles underlying sections 15B and 15C

(3) Any remaining portion of the credit balanceamexisting reserve account shall be
treated as actuarial surplus to be distribute@rims of section 15B.

[Sub-s. (3) substituted by s. {13 of Act 11 of 2007.]
[S. 15F inserted by s. 4 of Act 39 of 2001.]
15G Right to share in surplus accounts on exit

(1) Notwithstanding anything to the contrary ie tlules, members who cease to be
members of the fund should receive, as part of thensfer values or benefit payments, a share
of any credit balances in the member surplus ad¢ctlum investment reserve account and such
contingency reserve accounts as the board deemspaigpe, in the ratio that the liability of the
fund in respect of the past service of the memleardng the fund bears to the liability of the
fund towards all its members in respect of pastiserat that date: Provided that the board may
use a reasonable alternative if there are soundhéstrative reasons why such a calculation
cannot be performed.

(2) Notwithstanding anything to the contrary ie tlules, existing members and former
members may not participate in the employer surate®unt when they transfer out of a fund or
when they become entitled to a benefit, unlessdleant employer so directs.

[S. 15G inserted by s. 4 of Act 39 of 2001.]
15H Use of contents of any surplus accounts to furdgficits

() If a fund has credit balances in the membgplas account or the employer surplus
account and the fund is found to have a deficlof@ing an actuarial valuation, including a
valuation carried out for the purpose of distribgtassets on liquidation of the fund, such credit
balances shall be reduced in the same proportidghéogmount of the deficit: Provided that no
credit balance may be reduced by more than the antowvhich the account was in credit.

(2) If the deficit exceeds the credit balancethenmember surplus account and the
employer surplus account, these credit balancdbklshapplied in full to reduce the deficit and
shall be reduced to zero.

[S. 15H inserted by s. 4 of Act 39 of 2001.]
151  Application of surplus accounts on liquidationof fund
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On liquidation of a fund in terms of section 28@&, any credit balances in any reserve
accounts, the member surplus account and the eemdoyplus account shall be applied in the
following order of priority:

(@)

(b)

(©)

All credit balances in such accounts may be draponuo secure the rights and
reasonable benefit expectations of the membergipating in the distribution:
Provided that the credit balances in any such adsahall be reduced by the
same proportion.
Any remaining credit balances in the member surpticount, any contingency
reserve accounts and any surplus which has notdieeated to the member and
employer surplus accounts, shall be used for thefiieof the members and
former members of the fund, in such manner asigjuédiator, acting on the
advice of the valuator, shall determine.
Any remaining balance in the employer surplus antshball be paid to the
employer unless the employer was liquidated podhe commencement of the
liquidation of the fund, in which case it shall iiged in the following order of
priority, namely-
) to meet contributions deducted from membeashings and not paid to the
fund;

(i) to meet contributions due from the emplobet not paid to the fund; and
(i) to be distributed amongst the memberdatdate of liquidation and such

former members as are eligible in terms of thesrtbeparticipate in the
distribution.
[S. 15l inserted by s. 4 of Act 39 of 2001.]

15J Use of employer surplus to prevent job losses

(1) A fund may apply to the registrar for permigsto pay any credit balance in an
employer surplus account to an employer where negwois in terms of section 189 of the
Labour Relations Act, 1995 (Act 66 of 1995), havefemed the need to retrench employees if
additional capital is not obtained: Provided thairadependent auditor may be required by the
fund to certify such need.

(2) The application must be made to the registréine prescribed manner.

(3) The registrar may only grant an applicatiarg &ssue a certificate to the applicant to
the effect that the requested payment may take pieithe registrar is satisfied that-

(@)

(b)
(©

(d)

members have had full disclosure of the currerrfaial position of the fund and
the proposed distribution to the employer, andnibed of the employer for
additional capital in order to maintain employmeagether with the report of the
independent auditor, if any, and any informatioat tnembers may require to
exercise their rights under the Labour Relations 2895 (Act 66 of 1995);
members have had a reasonable opportunity to camisid proposal;
at least 75 per cent of the members currently ipleyment have approved the
proposal, in writing; and
negotiations in terms of section 189 of the LabRalations Act, 1995 (Act 66 of
1995), have confirmed the need to retrench mone l0gper cent of the
membership of the fund at the previous financiaryend if the payment is not
made.

[S. 15J inserted by s. 4 of Act 39 of 2001.]
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15K Specialist tribunal

(1) (&) When the board fails to submit a scheme for th@dammment of an actuarial
surplus in terms of section 15B within the presetilperiod, the registrar shall appoint a special
ad hoc tribunal to perform the functions of the board@et in section 15B.

(b) The registrar shall require the board to refersitieeme for the apportionment of an
actuarial surplus in terms of section 15B to a gpecl hoc tribunal to perform the functions of
the board set out in section 15B, if-

(1) the registrar is not satisfied that the schesnbmitted by the board in terms of
section 15B is reasonable and equitable;

(i) the registrar considers that unresolved clamps require investigation which
may lead to a review of such scheme;

(i) the statutory actuarial valuation as at ugplus apportionment date of the fund
for the purpose of determining the actuarial suspiuthe fund is unacceptable to
the registrar;

(iv) the board requests it; or

(v) the person appointed in terms of section (HBequests it.

[Sub-s. (1) substituted by s. 14 of Act 11 of 2007.

(2) The tribunal shall consist of at least thremmmbers who must all be independent of

any stakeholder in the fund, and of whom-
(a) atleast one shall be a lawyer selected by theddoam a panel approved by the
registrar;
(b) atleast one shall be an actuary selected by tagldoom a panel approved by the
registrar; and
(c) atleast two must have experience in retiremerd furancing:
Provided that the registrar may select the memdiettge tribunal, if the board fails to make their
selection within three months of the request bewagle by the registrar.

(3) The tribunal shall make the apportionment wittuch period as may be determined
by the registrar.

(4) Three members of the tribunal shall constitutpiorum.

(5) The tribunal shall elect a chairperson fronoagst its members and such chairperson
shall have a deliberative vote but no casting vote.

(6) At least two-thirds of the members of theunhl must agree to any decision or step
taken in the exercise of the powers contemplatesgation 15B (10).

(7) The tribunal may follow any procedure whicleainsiders appropriate in conducting
an investigation, including procedures in an ingoigal manner, and affording any stakeholder
the right to a hearing.

(8) Notwithstanding section 22 of the Financiah&mes Board Act, 1990 (Act 97 of
1990), the tribunal may obtain copies of any doauinoe correspondence contained in the files
of the registrar relating to a fund in connectiathwvhich the tribunal is conducting an
investigation.

(9) (a) For purposes of an investigation, the tribunal may

(1) under the hand of the chairperson, summonpangon who in the opinion of the
tribunal may be able to give material informati@mcerning the subject matter of
the investigation or who is believed by the tribluleahave in his or her
possession or custody or under his or her contrpb@ok, document, record or
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thing which has any bearing on the subject mafténeinvestigation, to appear
before it at a time and place specified in the semsnto be questioned or to
produce that book, document, record or thing, aagl retain for inspection any
book, document, record or thing so produced; and

(i) through the chairperson administer an oatlot accept an affirmation from, any

person summoned under subparagraph (i) and quekabperson and require the
person to produce any book, document, record ogtim his or her possession or
custody or under his or her control.

(b) A summons referred to in paragraah shall be served in the same manner as a
summons for the attendance of a witness at atdailin a magistrate's court.

(c) In connection with the questioning of any persemsioned under this section or the
production by such person of any book, documengrceor thing, the law relating to privilege
as applicable to a witness summoned to give evialento produce a book, document, record or
thing in a civil trial before a court of law shalbply.

(d) (i) Any person summoned in terms of this sectiowbo has given evidence before a
tribunal shall be entitled to the same witness &=t he or she had been summoned to attend or
had given evidence at a civil trial in a magistsat®urt held at the place where the investigation
is held.

(i) Any fees which may become payable in termsudfparagraph (i) shall be paid by the
fund.

(10) The tribunal shall keep, whether in writingby mechanical or electronic means, a
permanent record of the proceedings relating taétermination of a matter before it, including
the apportionment of actuarial surplus and anyexwed given: Provided that such record shall be
passed to the registrar once the tribunal has aepits determination.

(11) After the tribunal has completed an invediag it shall send a statement containing
its determination and the reasons therefor, sigpyettie members of the tribunal, to all parties
concerned as well as to the registrar.

(12) Any costs arising from the work of the trilalinncluding periodical allowances or
compensation for personal expenses of the membéne tribunal, shall be recovered from the
fund out of the surplus being apportioned if thieunal satisfies the registrar that such costs
were reasonably incurred in the performance ofeleired functions.

(13) Any member of the public may obtain a copyhaf record from the registrar on
payment of a fee determined by the registrar.

(14) The determination of the tribunal shall bedang on the stakeholders.

(15) The registrar must accept such determinatgosatisfying the requirements of
section 15B (9) unless the registrar is of the igpinhat the tribunal failed to exercise its
discretion properly and in good faith

[S. 15K inserted by s. 4 of Act 39 of 2001.]
16 Investigations by a valuator

(1) Save as provided in section 17, a registenad ghall, once at least in every three
years, cause its financial condition to be invedgd and reported upon by a valuator, and shall
deposit a copy of such a report with the registtad shall send a copy of such report or a
summary thereof, prepared by the valuator in a fprescribed and signed by him, to every
employer participating in the fund.

[Sub-s. (1) substituted by s. (& of Act 86 of 1984 and amended by s. 17 of Act 22098.]
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(2) Such investigation shall be made in respeth@iposition as at the expiration of a
financial year, and such report shall be depositigdl the registrar within twelve months from
the close of that year.

(3) In the case of a fund which is registeredrendate of commencement of section 16
of the Financial Institutions Amendment Act, 1984d which, before that date, has caused its
financial condition to be investigated in termssabsection (1), the first investigation after the
said date shall be made in respect of the positsoat the expiration of the fifth financial year
which is completed after the financial year-endaspect of which the previous investigation
was made or as at the expiration of such earlamnitial year as the fund may select.

[Sub-s. (3) substituted by s. (i) of Act 86 of 1984.]

(3A) In the case of a fund which is registeredtmndate of commencement of section 16
of the Financial Institutions Amendment Act, 1984t which has not, before that date, caused
its financial position to be investigated in teraisubsection (1), the first investigation shall be
made in respect of the position as at the expmagidhe third financial year which is completed
after that date or as at the expiration of thé fiilhancial year which is completed after the
registration of the fund, whichever date is thdiegror as at the expiration of such previous
financial year as the fund may select.

[Sub-s. (3A) inserted by s. 16) of Act 86 of 1984.]

(4) In the case of a fund other than a fund meetioin subsection (3) or (3A), the first
investigation shall be made in respect of the posis at the expiration of the third financial
year which is completed after the date of regigtradr as at the expiration of such previous
financial year as the fund may select.

[Sub-s. (4) substituted by s. {d) of Act 86 of 1984.]

(5) Notwithstanding anything contained in the pding subsections, the registrar may,
with the consent of the Minister, and after nosl#san one month's notice in writing to any
registered fund, require that fund to cause sudnaestigation to be made in respect of the
position as at the expiration of any financial yefthe registrar is of the opinion that an
investigation would show that the fund is not isoaind financial condition: Provided that in the
case of a fund which is carrying out the terms stlaeme approved by the registrar in terms of
sectioneighteen, the registrar shall not act in accordance withgheceding provisions, unless he
is of the opinion that an investigation would shibxat such scheme is unlikely to accomplish the
objects of that section.

(6) If the rules of a fund provide that the betsefvhich may become payable to members
are subject to the discretion of the managemetiteofund, the registrar shall, on the request of
the fund and subject to the payment by the funsbich expenses as the registrar may incur in
the matter, determine what amount or scale of lisnisfto be taken into consideration for the
purpose of the valuation, and such determinatiothbyegistrar shall be binding upon the fund.

(7) A report in terms of any of the preceding ®dt®ns shall include the particulars
prescribed.

[Sub-s. (7) amended by s. (& of Act 86 of 1984, substituted by s. 9 of Act 501686,
amended by s. 4 of Act 54 of 1991, substituted.38f Act 83 of 1992 and amended by s. 17
of Act 22 of 2008.]

(8) Whenever a registered fund deposits with dggstrar a copy of a report made by a
valuator in terms of this section, it shall alspast with the registrar a certificate by the board
and by the principal officer that to the best @dittknowledge and belief the information

45



furnished to the valuator for the purposes of tgort was correct and complete in every
material respect and, where applicable, that a cbplye report or a summary thereof referred to
in subsection (1) was sent to every employer gpetimg in the fund.

[Sub-s. (8) substituted by s. {f§ of Act 86 of 1984 and amended by s. 6 of Act 22986.]

(9) The provisions of subsection (3) of sectionriBonnection with a document relating
to the financial position or the revenue or exptndiof a fund referred to therein, shall apply
mutatis mutandis in respect of a copy of a report deposited withrégistrar in terms of
subsection (1) of this section and which in thenagn of the registrar does not correctly reflect
its financial condition referred to in the said settion (1).

[Sub-s. (9) added by s. 1) of Act 86 of 1984.]
17  Modifications where investigations by a valuatoare unnecessary

(1) If the registrar is satisfied that the finalanethods adopted by a registered fund are
such as to render periodical investigations bylaatar unnecessary, he shall, at the request of
such fund, authorize the fund to prepare and fartoghe registrar a statement of its liabilities
and assets in lieu of causing its financial conditio be investigated and reported upon by a
valuator in terms of secticsixteen.

(2) The provisions of subsections (2), (3), (8),dnd (6) of sectiodxteen shallmutatis
mutandis apply to every fund referred to in subsectiondflthis section.

(3) Any statement prepared in terms of subsedtipishall include the particulars
prescribed by regulation.

[Sub-s. (3) substituted by s. 24 of Act 83 of 1992.

(4) The said statement shall be accompanied bpatthereon by the auditor of the

fund, stating the particulars prescribed by regoiat
[Sub-s. (4) substituted by s. 24 of Act 83 of 1992.
18 Fund notin a sound financial condition

(1) When any return under this Act indicates hia tpinion of the registrar, that a
registered fund is not in a sound financial cowditithe registrar shall, save as provided in
sectiontwenty-nine, direct the fund to submit a scheme setting oaitaitiangements which have
been made or which it is intended to make to bifregfund into a financially sound condition
within a reasonable period, and the fund shall degoich scheme with the registrar within three
months from the date of receipt of the said dimettiogether with a report thereon by a valuator
or, in the case of a fund to which the provisiohsextionseventeen apply, by the auditor of the
fund.

(1A) When any return under this Act indicates &ailency in a registered fund, the fund
shall, within three months from the date of sudhnre submit a scheme to the registrar setting
out the arrangements which have been made or ithcimtended to make to eliminate the
deficiency, together with a report thereon by aig&dr.

[Sub-s. (1A) inserted by s. 18) of Act 50 of 1986.]

(2) If a registrar finds that a scheme submitteterms of subsection (1) or (1A) is not
inconsistent with the provisions of this Act andaisfied that the arrangements set out therein
should suffice to accomplish the objects of thidtisa, he shall approve the scheme.

[Sub-s. (2) substituted by s. i) of Act 50 of 1986.]

(3) If the registrar is not satisfied regarding thatters referred to in subsection (2), he
shall request the fund to make such amendmenketscheme, or to submit such new scheme,
as will enable him to be so satisfied, and the fsimall comply with the request within a period
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prescribed by the registrar, not being less thada83® from the date of the request, and shall at
the same time furnish to the registrar a repogwsh amendments or such new scheme by the
valuator or auditor mentioned in subsections (1) @®), and the provisions of subsection (2)
shall apply to any such amended scheme or new sctwmeh the fund may submit.
[Sub-s. (3) substituted by s. {€) of Act 50 of 1986.]
(4) The fund shall carry out the terms of any seb@pproved by the registrar under this
section: Provided that-
(@ the registrar may, if he is satisfied that nonéhefobjects of this section would be
thereby prejudiced, permit the said fund to amerath scheme from time to time;
(b) if any return deposited with the registrar durihg turrency of such scheme in
terms of this Act shows, in the opinion of the stigir, that the scheme is unlikely
to accomplish the objects of this section, he malgdwaw his approval of the
scheme, and the fund concerned shall, within threeths thereafter, prepare a
further scheme, to which the provisions of thigisecshall apply; and
(c) if any such return shows, in the opinion of theistrgr, that the financial
condition of the fund is no longer unsound, he Ist@hmunicate with the
principal officer of the fund to that effect and @teipt of such communication
the obligations of the fund in respect of that seheshall terminate immediately.
(5) (&) The registrar may at any time following an insp@tcarried out or investigation
conducted under section 25, or for any other reagooh the registrar may consider necessary
in the interests of the members of a fund, direat &n investigation in terms of section 16 or an
audit or both an audit and such investigation beloated into the financial position of a fund
generally or with reference to any financial aspgdhe fund.
(b) The costs pertaining to the audit or investigationtemplated in paragraj) shall
constitute a first charge on the assets of the turess otherwise determined by the registrar.
(c) Following the audit or investigation contemplategharagrapl{a) a report must,
within the time and in the format stipulated by tkgistrar, be furnished to the registrar and the
board.
[Sub-s. (5) added by s. 15 of Act 11 of 2007.]
19 Investments
) ......
[Sub-s. (1) amended by s. 13 of Act 80 of 1959s9(a) of Act 58 of 1966 and by s. 2 of Act
23 of 1970, substituted by s(@) of Act 91 of 1972 and by s. 28) of Act 101 of 1976,
amended by s. 14&) and(b) of Act 103 of 1979, by s. 3@) of Act 99 of 1980, by s. 14 of Act
82 of 1982, by s. 20 of Act 46 of 1984, by s.(dyand(b) of Act 86 of 1984 and by s.(a) of
Act 51 of 1988 and deleted by s(a§ of Act 53 of 1989.]
[NB: Sub-s. (1) was amended, with effect from a dat&r &6 deletion by Act 53 of 1989, by the
addition of a paragraph by s. 36 (7) of the Legailc®ssion to the South African Transport
Services Act 9 of 1989. See Schedule 2, Part theolatter Act
(1A) ......
[Sub-s. (1A) inserted by s. 11 of Act 94 of 197d aeleted by s. 1&) of Act 103 of 1979.]

) ......
[Sub-s. (2) substituted by s(5) of Act 51 of 1988 and deleted by s(e of Act 53 of 1989.]

[Sub-s. (3) deleted by s.(8) of Act 53 of 1989.]
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(4) Except as provided for in subsection (4A)assets of a registered fund in excess of
five per cent of their fair value, shall be investe or lent to the business of an employer
participating in the scheme or arrangement whetiebyund has been established. Where the
employer is a company (in this subsection calledeimployer company), the business of every
other company which-

(@ is asubsidiary-

) of the employer company; or
(i) of any subsidiary of the employer compaay;
(i) of any successive subsidiary within thengahierarchy; or
(b) is the holding company-
) of the employer company; or
(i) of the holding company of the employer canpg; or
(i) of any successive holding company withire tsame hierarchy,
shall be deemed, for the purposes of this subsedtde part of the business of the employer
company. In applying paragrap{@ and(b), 'subsidiary’ and 'holding company' respectively
mean-

(aa) a 'subsidiary company' or 'subsidiary' as defimeseiction 1 (1) of the Companies

Act, 1973 (Act 61 of 1973);
(bb) a’holding company' as defined in that section.
[Sub-s. (4) amended by s. (d) of Act 103 of 1979 and substituted by gapof Act 94 of
1997.]

(4A) The registrar, on application by the Boardymallow a greater percentage of the
fund's assets, but not exceeding 10 per cent dathealue of the fund's assets, to be invested in
or lent to that employer's business for the peaind on any conditions determined by the
registrar if, in that application, the Board hadified-

(8 that it has consulted with the members about tbpgsed investment in or loan to
the employer's business; and

(b) that the members support the making of that investrar loan.

[Sub-s. (4A) inserted by s.(2) of Act 94 of 1997.]

(4B) Notwithstanding the provisions of subsecti¢fisand (4A), no assets of a fund may
be invested in or lent to such a participating eyet's business unless it is in the best interfest o
the fund to do so.

[Sub-s. (4B) inserted by s.(d) of Act 94 of 1997.]

(5) (a) A registered fund may, if its rules so permit antlject to the regulations, grant a
loan to a member by way of investment of its fuadfurnish a guarantee in favour of a person
other than the fund in respect of a loan granteid de granted by such other person to a
member to enable the member-

(1) to redeem a loan granted to the member agsawrity of, either a pledge by the
member concerned to the fund of the benefit contateq in paragrapfc) (ii), or
immovable property which either belongs to the mends his or her spouse or
the member and his or her spouse and on whichderes has been or will be
erected which is occupied or, as the case may iidgenoccupied by the member
or a dependant of the member;

(i) to acquire immovable property on which aidesce has been or will be erected,
or to erect a residence on immovable propertyspeet of which, either the
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(iii)

member or his or her spouse, or the member anar hier spouse, has or have
obtained ownership or the right to ownership thtoagight of occupation, for
occupation by the member or a dependant of the raerob

to make additions or alterations to or taimtain or repair a residence of which
ownership or the right to ownership was obtainedugh a right of occupation by
either the member or his or her spouse or the meanizehis or her spouse and
which is occupied or will be occupied by the memirea dependant of the
member,

if the right of occupation of the immovable propest residence is secured by virtue of the
operation of any custom or law, other than an ages# of lease or similar temporary measure,
entitling such member, or his or her dependanttaaight of occupation of such immovable
property or residence or any specified portiongbér

(b) A loan or guarantee by a fund, contemplated iagaph(a), shall not be granted or
furnished, respectively, after the commencemetih@Pension Funds Amendment Act, 2001-

()

(ii)

(iii)

(iv)

unless secured by-
(aa) a first mortgage on the immovable property in respéwhich the loan is
granted; or
(bb) a pledge by the member concerned to the fund dbehefits to which the
member is entitled in terms of the rules of thedfuor
(cc) both such mortgage and such pledge;
in respect of immovable property if the meenlzoncerned is liable to the fund in
respect of a loan or guarantee granted or furnighesspect of the member in
respect of other immovable property;
unless, in the case of a loan granted lgyftind, the rate of interest on the loan is
equal to or exceeds the rate of interest which fraayg time to time be
prescribed;
[Sub-para. (iii) amended by s. 17 of Act 22 of 2008
in the case of a loan granted to the menblyesome other person in respect of
which a guarantee has been furnished by the fund,respect of a loan by the
fund to the member, unless the capital sum in sgfeany such loan together
with interest thereon, is redeemable over a pearaicexceeding 30 years in equal
weekly or monthly instalments: Provided that iflsyeriod in a particular case
extends beyond the normal retirement date of thalmee concerned, the
outstanding balance of the loan on that date mastblte to be repaid out of no
more than one third of the total value of the bitrtfe to the member at that
date.

(c) A loan or guarantee contemplated in parag(ajpkhall not exceed, at the time it is
granted or furnished, where it is secured in acmocd with-

(i)
(ii)

paragraplib) (i) (aa), 90 per cent of the fair value of the hypothecateshovable

property concerned;

paragraph(b) (i) (bb), the lesser of the amount of-

(aa) the lowest benefit in terms of the rules which tiember would receive on
termination of his or her membership of the funelt of income tax as
envisaged in section 37@); or

(bb) the fair value of the immovable property concerrad,;
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(i)  paragraphb) (i) (cc), the lesser amount of-

(aa) the amount equal to the aggregate of 90 per cethiedfir value of the
hypothecated immovable property concerned andrtteauat of the lowest
benefit in terms of the rules which the member waekeive on
termination of his or her membership of the funelt of income tax as
envisaged in section 37(@); or

(bb) the fair value of the hypothecated immovable propeoncerned.

(d) The percentages referred to in subparagraphadifis) of paragraplfc) may be
increased to 100 per cent, subject to the furngstorthe fund by the employer of the member of
an irrevocable guarantee in respect of so mucheofdan or the amount of the guarantee as may
exceed 90 per cent.

(e) For the purposes of this section 'immovable pryparcludes a land tenure right as
defined in section 1 of the Upgrading of Land TenRights Act, 1991 (Act 112 of 1991).

[Sub-s. (5) substituted by s. &3 of Act 101 of 1976 and by s. 1&) of Act 80 of 1978,
amended by s. 14) of Act 103 of 1979, by s. 3®) of Act 99 of 1980 and by s. 14), (b) and

(c) of Act 50 of 1986 and substituted by §a2 of Act 65 of 2001.]

(5A) (a) Where a transaction for the purchase of an immevpldperty is pending and a
purchase price has already been agreed upon, oewheh an immovable property was
acquired by purchase not more than six months éefa date on which the estimate is made,
the fair value of the property shall not be fixeééa amount higher than the true purchase price
of the property, as declared or to be declaredbyparties concerned for transfer duty purposes;
and

(b) Where a transaction for the erection of, or addgior alterations to, or to maintain or
repair a residence is contemplated, the estimateedhir value of the immovable property shall
not be fixed at an amount higher than the fair @aantemplated in paragrafd) plus an
amount equal to the cost of such erection, additiatierations, maintenance or repairs, as the
case may be.

[Sub-s. (5A) inserted by s. Z8) of Act 101 of 1976 and substituted by gbpof Act 65 of
2001.]

(5B) Notwithstanding anything to the contrary @ned in the rules of a registered fund,
such a fund shall not, directly or indirectly aftee commencement of the Pension Funds
Amendment Act, 2001-

(@ grantaloan to, or furnish a guarantee in respi@&@ member or make any of its
funds available, whether by way of an investmenitberwise, to be utilised in
any manner by the fund or someone else for a llantember or a guarantee on
behalf of a member, other than-

(1 a loan contemplated in subsection (5) ancciwlsomplies with the
provisions of that subsection; and

(i) a guarantee contemplated in subsectiom(s) which complies with the
provisions of that subsection; or
[Para.(a) substituted by s. &) of Act 65 of 2001.]

(b) grant aloan to, or invest in the shares of-

) a company controlled by an officer or a memof the fund or a director of
a company which is an employer participating ingbleeme or arrangement
whereby the fund has been established; or
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(i) a subsidiary company or a controlled compéas defined in the
Companies Act, 1973 (Act 61 of 1973)), of suchrstfmentioned
company.

[Sub-s. (5B) inserted by s. 28) of Act 101 of 1976, substituted by s. ) of Act 50 of 1986
and amended by s.(2) of Act 65 of 2001.]

(5C) A registered fund may, if its rules so perrodntribute to any other pension fund
registered under this Act, or any fund of any kivithtsoever, which is conducted for the benefit
of the employees of the said registered fund.

[Sub-s. (5C) inserted by s. {14) of Act 80 of 1978.]

(6) (a) The registrar may, under exceptional circumstarenes on such conditions and
for such periods as he may determine, temporaxiyrgt any fund from compliance with any
provision of subsection (5) or (589).

[Para.(a) substituted by s. {b) of Act 91 of 1972, by s. 1¢4) of Act 103 of 1979, by s. 1(¢) of
Act 86 of 1984 and by s.(®) of Act 53 of 1989 and amended by gbof Act 94 of 1997.]

() ......

[Para.(b) added by s. 1 of Act 80 of 1969, substituted 34d) of Act 101 of 1976 and deleted
by s. 17(d) of Act 86 of 1984.]
© ......

[Para.(c) added by s. {c) of Act 91 of 1972 and deleted by s. (B) of Act 64 of 1990.]
[Sub-s. (6) substituted by s(I§) of Act 58 of 1966.]

(7) The Minister may in writing delegate to thgisgrar or any other officer in the public
service any power conferred on the Minister by sastion.

[Sub-s. (7) added by s.(8) of Act 58 of 1966, substituted by s(d) of Act 91 of 1972,
amended by s. 2@) of Act 101 of 1976, deleted by s. (& of Act 86 of 1984 and inserted by s.
11 (b) of Act 64 of 1990.]

3) ......

[Sub-s. (8) added by s. Zf of Act 101 of 1976, substituted by s. fyof Act 86 of 1984 and
deleted by s. &) of Act 53 of 1989.]
20 Requirements in regard to documents to be depdsd with registrar

(1) A registered fund shall be deemed not to fwareplied with any provision of this
Act, which imposes upon such fund the obligatiofutmish to the registrar a document prepared
by the fund, unless such document is signed bytineipal officer and one other person
authorized in accordance with the rules of the fitlmsign documents.

(2) If any person (other than an auditor or a &air) who is not a natural person, is
required by any provision of this Act to sign arocdment which is to be furnished to the
registrar, such document shall be signed on belalfich person as follows, that is to say-

(a) if such person is a committee of individuals, bg gerson for the time being at
the head of the committee and by one other menhieegdf;

(b) if such person is an association of persons, bynigidual who is for the time
being at the head of the board of directors orratbenmittee controlling such
association, and by one other member of such bmardmmittee;

(c) inany other case, by individuals designated byd¢lggstrar, who exercise any
control over the business of the said person.

(3) Any person who is required in terms of anysimn of this Act to furnish to the
registrar-
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(@ any original document, shall also furnish such toldal copies thereof, not
exceeding three in number, as may be prescribeddulation or as the registrar
may require;

(b) acopy of any document, shall furnish one copydbkcertified as correct-

) in the case of a registered fund, by itspipal officer; and
(i) in any other case, by the person by whorhstopy is required to be
furnished,
together with so many additional copies, noteexiing three, as may be
prescribed by regulation or as the registrar mgyire.
21 Registrar may require additional particulars in case of certain applications and
returns

(1) If the registrar is of opinion that-

(@) any application for registration of a fund or ofalteration or rescission of rules
or of an additional rule; or

(b) any return or scheme relating to the financial ¢or of a fund,

does not disclose sufficient information to endbla to make the necessary decision, the person
concerned shall furnish such additional particuéershe registrar may deem necessary.

(2) If the registrar is of opinion that a cert#te or special report by a valuator or by the
auditor of a fund is necessary in regard to anytenaet out in subsection (1), the person
concerned shall furnish such certificate or repgrthe registrar may require.

22 Inspection of documents

(1) Upon payment of the fees prescribed any pemsayinspect at the office of the
registrar any document referred to in sectlonty-five and make a copy thereof or take extracts
therefrom, or obtain from the registrar a copy ¢loéior extract therefrom.

[Sub-s. (1) amended by s. 17 of Act 22 of 2008.]

(2) The registrar may exempt any person from thigation to pay fees under this
section if he is satisfied that the inspection,ycopextract in question is desired for the purpose
of furthering some public interest.

(3) The registrar shall without charge furnish apyplicant therefor with particulars of
the address of the registered office and the ndrtltee@rincipal officer of any registered fund.
23 Effect of registrar's certificate on documents

Every document which purports to have been cediliy the registrar to be a document
deposited at his office under the provisions of #hct, or to be a copy of such a document, shall
prima facie be deemed to be such a document, or a copy themdevery such copy shall be
admissible in evidence as if it were the originatwiment.

CHAPTER V
ENQUIRIES BY REGISTRAR, APPLICATIONS TO COURT, CANC ELLATION OR
SUSPENSION OF REGISTRATION AND DISSOLUTION OF FUNDS (ss 24-30)
24  Enquiries
The registrar may address enquiries to any regidteind in relation to any matter

connected with its business or transactions, asldall be the duty of the fund to reply in writing
thereto within a period of thirty days as from ttate upon which the registrar addressed the
enquiry to it or within such further period as tiegistrar may allow.
25 Inspections and investigations
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(1) In addition to the powers and duties confegetnposed upon him or her by this
Act, the registrar shall have all the powers antiediconferred or imposed upon him or her by
the Inspection of Financial Institutions Act, 199&t 80 of 1998).

(2) Notwithstanding subsection (1), the registnary instruct any person to conduct a
compliance visit of the business and affairs afiredfor of an administrator approved in terms of
section 13B, in order to determine whether this, et rules of the fund or the conditions of the
administrator's approval are being complied with.

(3) A person conducting a compliance visit in teroh subsection (2)-

(@ has aright of access at any reasonable time smeli documents or records as
may reasonably be required for the purposes ofdhgpliance visit; and

(b) may require an administrator or any person holdingyho is accountable for,
any such document or record or involved in the rgameent of the business or
affairs of the fund, to provide such informatiordaxplanation as may be
necessary for purposes of the compliance visit.

(4) Any reference in this Act to an inspectionrigat out or an investigation conducted
under this section must be construed as a refeterar@inspection carried out under subsection
(1), or a compliance visit conducted under subsad), as the case may be.

[S. 25 substituted by s. 11 (1) of Act 68 of 1962 &y s. 16 of Act 11 of 2007.]
26  Registrar may intervene in management of fund

(1) The registrar may, after considering the esés of the members of a fund (or of the
several categories of members if there is more ¢im@nsuch category), direct that the rules of the
fund, including rules relating to the appointmegmawers, remuneration (if any) and removal of
the board, be amended if the results of an ingpecti investigation under section 25
necessitates amendment of the rules of the fuifdiog registrar is of the opinion that the fund-

(@ is not in a sound financial condition or does mnply with the provisions of this
Act or the regulations affecting the financial sdnass of the fund;

(b) has failed to act in accordance with the provisioihsection 18; or

(c) is not managed in accordance with this Act or thes of the fund.

(2) Where a fund has no properly constituted beardemplated in section 7A and has
failed to constitute a board after 90 days writtetice by the registrar, the registrar may,
notwithstanding the rules of the fund, at the adshe fund-

(@) appoint so many persons as may be necessary bo#neé of the fund or appoint
SO many persons as may be necessary to make tiltbemplement or quorum
of the board; and

(b) assign to such board such specific duties as tiistrar deems expedient.

(3) A board constituted in terms of subsectionh@ys office until the registrar is
satisfied that the fund has constituted a validdaaterms of section 7A and the registrar has
relieved the former board in writing of its duties.

(4) If the registrar has reason to believe thadad member is not fit and proper to hold
office, the registrar may, after giving the boardmier a reasonable opportunity to be heard,
direct the board member to vacate office.

(5) In the circumstances described in subsec#ritfe fund shall cause the vacancy to
be filled in accordance with the provisions of satZA and the rules of the fund, failing which
the registrar may adopt the course set out in stibse(2).

[S. 26 amended by s. 6 of Act 22 of 1996 and stulteti by s. 17 of Act 11 of 2007.]
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27  Cancellation or suspension of registration
(1) The registrar shall cancel the registratioa &find-
(@ on proof to his satisfaction that the fund has eddse exist; or
(b) if the registrar and the fund are agreed thatuhne fvas registered by mistake in
circumstances not amounting to fraud:

Provided that in the circumstances stated in papdtb), the registrar may suspend the
registration in lieu of cancelling it, if he is &dited that by so doing the fund will be furnished
with an opportunity of rectifying the said mistakea manner consistent with the provisions of
this Act, and if the fund does rectify such mistaikéhe satisfaction of the registrar, the latter
shall thereupon reinstate the said registratioffaas the date of suspension but if the mistake is
not rectified within a period specified by the gar he shall cancel the registration of the fund.

(2) The registrar may apply to the court for theceellation or suspension of the
registration of a fund if-

(@) the fund has wilfully and after notice from the istgar violated any provision of
this Act; or

(b) the registrar is of opinion, as a result of an stigation under sectiamventy-five,
that the registration should be cancelled or sudpen

(3) The court may cancel the registration of thedfor suspend such registration for such
period as it thinks fit, and may attach to suchcedlation or suspension such conditions as it
thinks desirable, or may make any other order whricdhe circumstances it thinks desirable.

(4) Unless the court otherwise orders, the cdstiseoregistrar in or in connection with
the application shall be paid by the fund and dbal& first charge upon the assets of such fund.
28  Voluntary dissolution of fund

(1) Subject to the provisions of this sectionegistered fund may be terminated or
dissolved, whether wholly or in part, in the circstances (if any) specified for that purpose in its
rules, and in the manner provided by those rutesuth an event, the assets of the fund, or, in
the case of the partial termination of the fundsthassets of the fund attributable to the
members connected to the participating employersehathdrawal from the fund has caused its
partial termination (as the case may be), shdlljesti to the provisions of this section, be
distributed in the manner provided by those rules.

[Sub-s. (1) substituted by s. 28 of Act 83 of 1992 and by s.(8) of Act 94 of 1997.]

(2) A liquidator shall be appointed in the mandeected by the rules, or, if the rules do
not contain directions as to such appointmenthieybipard, but such appointment shall be
subject to the approval of the registrar, and #réog of liquidation shall be deemed to
commence as from the date of such approval.

[Sub-s. (2) amended by s. 6 of Act 22 of 1996.]

(3) During such liquidation the provisions of tiist shall continue to apply to such fund
as if the liquidator were the board.

[Sub-s. (3) amended by s. 6 of Act 22 of 1996.]

(4) (&) The liquidator shall as soon as may be possilgleosit with the registrar the
preliminary accounts prescribed, signed and cediéis correct by the liquidator and showing the
assets and liabilities of the fund as at the conuaerent of the liquidation as well as the manner
in which it is proposed to realize the assets argidcharge the liabilities, including any
liabilities and contingent liabilities to or in m@act of members, or, in the case of the partial
termination of the fund, the assets and liabilibéthe fund attributable to the members
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connected to the participating employer whose wéival from the fund has caused its partial
termination.
[Para.(a) substituted by s. @) of Act 94 of 1997 and amended by s. 17 of Act £2098.]

(b) In discharging the liabilities and contingent liglkes to or in respect of members
referred to in paragrapa) full recognition shall be accorded to-

(1) the rights and reasonable benefit expectatafrthe persons concerned,;

(i) additional benefits the payment of whichthg fund has become an established

practice.
[Sub-s. (4) substituted by s. 8% of Act 83 of 1992.]

(5) If deemed fit, the registrar may direct thguldator to furnish a report, drawn up by
an independent valuator or other competent persaninated by the registrar on the preliminary
accounts.

[Sub-s. (5) substituted by s(& of Act 94 of 1997.]

(6) The preliminary accounts and report (if argferred to in subsection (5) shall lie
open for inspection by interested persons for adeaf 30 days at the office of the registrar and
at the registered office of the fund, and whereréugstered office of the fund is not in the
districtin which the office of the registrar is situatefta office of the magistrate of the district
in which the registered office of the fund is steua

[Sub-s. (6) substituted by s(@® of Act 94 of 1997.]

(7) The registrar shall direct the liquidator tdopsh a notice, at the cost of such a fund,
in theGazette and in one newspaper in the English language aadmothe Afrikaans language,
or, if deemed necessary in the circumstances,yrotrer official language, circulating in the
district in which the registered office of the fuisdsituate and in which is stated the period
during which and the places at which the prelimyreezcounts and report (if any) shall lie open
for inspection by interested persons. The notiedl slall upon any interested persons who have
any objection to the preliminary accounts and refibany) to lodge their objections in writing
with the registrar within the period stated in tiagice, which period shall not be shorter than
fourteen days, calculated as from the last day leicimthose documents lie open for inspection.

[Sub-s. (7) substituted by s(& of Act 94 of 1997.]

(7A) If, in the case of a particular fund or atparar participating employer whose
withdrawal from the fund has caused its partiahieation, the registrar is satisfied on
reasonable grounds that there exist special cirtamoss which justify exemption from the
provisions of subsections (6) and (7), the registraving due regard to the rights of interested
persons, may exempt the fund from all or any ofpfmvisions of those subsections if deemed
expedient in the circumstances. Such an exempfialh Ise subject to the conditions determined
from time to time by the registrar by notice in thazette.

[Sub-s. (7A) inserted by s.(8 of Act 94 of 1997.]

(8) If no objections are lodged with the regisiraterms of subsection (7), he shall direct
the liquidator to complete the liquidation.

(9) If objections are lodged with the registratenms of subsection (7), the registrar may,
after considering the said objections, direct theitlator to amend the preliminary accounts or
give such other directions relating to the liquidiatas he thinks fit, provided such directions are
not inconsistent with the rules of the fund or testion, and any such direction shall be binding
upon the liquidator.

[Sub-s. (9) substituted by s. 2§ of Act 83 of 1992.]
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(10) The liquidator shall, within fourteen daystloé receipt by him of any direction of
the registrar in terms of subsection (9), postgydbereof to every member, shareholder and
creditor of the fund, and the liquidator or anygmer aggrieved by any such direction of the
registrar may apply by motion to the court withivenhty-eight days after such direction has been
communicated to the liquidator, for an order toasatle the registrar's decision, and the court
may confirm the said decision or make such ordetrthsmks fit.

(11) If the registrar is satisfied that his direns, in so far as they have not been varied or
set aside by the court, have been given effe¢teshall direct the liquidator to complete the
liquidation.

(12) Within 30 days after completion of the ligain, the liquidator shall lodge with the
registrar the final accounts prescribed, signedcantified as correct by the liquidator and
showing-

(@) the assets and liabilities of the fund, as at tmaraencement of the liquidation,
or, in the case of the partial termination of thed, those assets and liabilities of
the fund which, at the commencement of the liquathatare attributable to the
members connected to the participating employersetvathdrawal from the
fund has caused its partial termination; and

(b) the manner in which the assets have been realimbtha liabilities (including
any liabilities and contingent liabilities to oriiaspect of members) have been
discharged.

[Sub-s. (12) substituted by s(@ of Act 94 of 1997 and amended by s. 17 of Act 22098.]

(12A) Notwithstanding any provision to the conyrar this section, the registrar, on good
cause shown, may authorise the liquidator to malengnt of any amounts to the members and
beneficiaries of a fund before submission of thalfeaccounts and report (if any), subject to the
conditions that prescribed from time to time.

[Sub-s. (12A) inserted by s.(B) of Act 94 of 1997 and substituted by s.(&Bof Act 11 of
2007.]

(13) The provisions of the Companies Act, 1973t(@&kt of 1973), shall applyutatis
mutandis to the dissolution of a fund in terms of this s&ttin so far as the said provisions
relate to a voluntary winding-up in terms of th&s@ct, and in so far as the said provisions are
applicable and not inconsistent with any provisiohthis Act.

[Sub-s. (13) substituted by s. 15 of Act 103 of9.97

(14) All claims against the fund shall be provedtte satisfaction of the liquidator,
subject to a right of appeal to the court, andithgdator may require any claim to be made on
affidavit.

(15) The registrar, if satisfied that the liquioiéd accounts in respect of the fund are
correct and that the liquidation has been comp|edieall-

(@ cancel the registration of the fund, in the casenatthe fund is wholly
terminated, whereupon the fund shall be dissolged,;

(b) inthe case of the partial dissolution of the fumdly confirm the completion of
the partial liquidation of the fund.

[Sub-s. (15) substituted by s(i3 of Act 94 of 1997.]

(16) For the purposes of this sectiggarticipating employer' means any employer who

participates in the scheme or arrangement wherdébydahas been established.
[Sub-s. (16) added by s(j3 of Act 94 of 1997.]
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(17) The registrar may prescribe the circumstanoeer which a fund may be exempted
from the provisions of this section and must priéscthe requirements to be complied with for
such exemption to be granted.

[Sub-s. (17) added by s. 18 of Act 11 of 2007.]

(18) (a) The provisions of this section do not apply taeadficiary fund.

(b) The registrar may prescribe matters that mustroeéged for in the rules of a
beneficiary fund regarding voluntary dissolutiorddhe transfer of remaining assets on
voluntary dissolution.

[Sub-s. (18) added by s. 11 of Act 22 of 2008.]
28A Remuneration of liquidator

(1) The registrar by notice in tl@@azette shall determine the services for which
remuneration shall be payable to the liquidatoa @ind which is terminated or dissolved
voluntarily, whether wholly or in part, and presaithe tariff of remuneration in respect of those
services.

(2) Notwithstanding subsection (1), the registnay reduce or increase the liquidator's
remuneration if satisfied on reasonable groundstlieae is good reason for doing so, and the
registrar may disallow the liquidator's remunenati@cause of any failure or delay to carry out
the liquidator's duties or to carry them out prépand effectively.

[S. 28A inserted by s. 4 of Act 94 of 1997.]
29  Winding-up by the court

(1) If the registrar is of the opinion that a fusdn such an unsound financial condition
that any scheme as contemplated by se@igiiteen would be ineffective, impracticable or
unsatisfactory, he may apply to the court for aseothat the whole or any part of the business
of the fund be wound up.

(2) Any creditor of a registered fund who is ureatd obtain payment of his claim after
recourse to the ordinary process of law may apphaé¢ court for an order that the whole or any
part of the business of the fund be wound up: Flexlithat a creditor shall not make application
except by leave of the court, and the court shatlignant such leave unless the creditor has given
security to an amount specified by the court ferpayment of the costs of the application and of
any opposition thereto, and has establigbr@ala facie the desirability of the order for which he
wishes to apply.

(3) The court may make an order as prayed in tefrssbsection (1) or subsection (2),
subject to the provisions contained in the follogvBubsections.

(4) The provisions of the Companies Act, 1973 (Bttof 1973), shall applyutatis
mutandis to a winding-up under this section, in so fartesdaid provisions refer to a winding-up
by the court in terms of the said Act, and in stafathe said provisions are applicable and not
inconsistent with any provision of this Act or witiny directions issued by the court under this
section.

[Sub-s. (4) substituted by s. (& of Act 103 of 1979.]

(5) The court may direct that the aforementionexvisions of the Companies Act, 1973,
may, for the purposes of the winding-up be suitabbdified in any particular case if the court is
satisfied that having regard to the circumstané¢éleofund concerned it would be impracticable
or unnecessarily onerous to comply with the saavigrons in every particular and that in spite
of such modification the interests of the creditoirghe fund will be sufficiently safeguarded.

[Sub-s. (5) amended by s. (§ of Act 103 of 1979.]
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(6) In the winding-up of the whole or any partloé business of a fund, the value of the
interests of the members or of the various grodpsembers of the fund, and the value of any
benefits due by the fund to persons other than neesnshall be ascertained in such manner as
the court may direct.

(6A) In giving any order or direction under thesction the court shall have regard to any
recommendation which may have been made by thésfuatliator, if any, and accord full
recognition to the rights and reasonable benefieetations of the persons concerned and to
additional benefits the payment of which by thedflnas become an established practice.

[Sub-s. (6A) inserted by s. 26 of Act 83 of 1992.]

(7) Without prejudice to the powers of the Masthio has jurisdiction in respect of any
winding-up, the liquidator appointed in terms obsection (4) shall give the registrar such
information as the latter may require from timeitee and shall, whenever he intends to apply to
the court for instructions, report accordingly e registrar who shall be entitled to be heard
personally or by a representative at any such egpdn, and may himself make an application to
the court with reference to the winding-up.

(8) If, where the court has ordered that the wiwiginess of the fund be wound up, the
registrar is satisfied that the winding-up of sactund has been completed, he shall cancel the
registration of the fund and thereupon the fundl ffeadeemed to be dissolved.

30 Special provisions relating to liquidation of funds

(1) In applying the provisions of the Companies,A®73 (Act 61 of 1973) in terms of
sectiontwenty-eight or twenty-nine-

(@ the members of a fund shall be treated as deferestitors, and their claims
against the fund in their capacity as members siwdlbe settled until the debts of
ordinary creditors have been paid;

[Para.(b) deleted by s. 25 of Act 104 of 1993.]
[Sub-s. (1) amended by s. 17 of Act 103 of 1979.]

(2) If a fund has a share capital, the liabilifyacshareholder in the case of liquidation
under the aforementioned sections shall eithemhiéeld to the amount (if any) unpaid on any
share held by him, or shall be unlimited, accordisgs provided by the rules of the fund.

(3) If a registered fund which has not been exeahftom actuarial valuation in terms of
section 2 (3)a) is liquidated in terms of section 28 or 29 aftez tlate from which minimum
individual reserves are payable on cessation of lbeeship, and the fair value of the assets of
the fund, less any current liabilities, is lesattize sum of the minimum individual reserves
payable in respect of the existing members anddomrembers who may participate in the
distribution of the assets (with appropriate adpesit for benefits previously paid in the case of
former members) and the cost of annuity policiegctviwill provide equivalent pensions for the
existing pensioners and deferred pensioners, thiefah shall represent a debt payable by the
employer to the fund: Provided that, where more@ thiae employer participates in the fund, the
shortfall shall be distributed amongst such employ®a manner deemed reasonable by the
liquidator.

[Sub-s. (3) added by s. 5 of Act 39 of 2001.]

CHAPTER VA
CONSIDERATION AND ADJUDICATION OF COMPLAINTS
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(ss 30A-30Y)
[Chapter VA inserted by s. 3 of Act 22 of 1996.]
30A Submission and consideration of complaints

(1) Notwithstanding the rules of any fund, a coanphnt may lodge a written complaint
with a fund for consideration by the board of thad.

[Sub-s. (1) substituted by s. (& of Act 11 of 2007.]

(2) A complaint so lodged shall be properly corsédl and replied to in writing by the
fund or the employer who participates in a fundhwit30 days after the receipt thereof.

(3) If the complainant is not satisfied with tlegply contemplated in subsection (2), or if
the fund or the employer who participates in a ftals$ to reply within 30 days after the receipt
of the complaint the complainant may lodge the dampwith the Adjudicator.

(4) Subject to section 301, the Adjudicator maygmod cause shown by any affected
party-

(a) extend a period specified in subsection (2) obgpre or after expiry of that
period; or
(b) condone non-compliance with any time limit spedifie subsection (2) or (3).
[Sub-s. (4) added by s. 18) of Act 11 of 2007.]
[S. 30A inserted by s. 3 of Act 22 of 1996.]
30B Establishment of Office of Pension Funds Adjudiator

(1) There is hereby established an office whicldie known as the Office of the
Pension Funds Adjudicator.

(2) The functions of the Office shall be perfornmdthe Pension Funds Adjudicator.

[S. 30B inserted by s. 3 of Act 22 of 1996.]
30C Appointment of Adjudicator
(1) The Minister shall, after consultation wittetRinancial Services Board, appoint-
(@) a person to the office of Adjudicator;
(b) one or more persons to the office of Deputy Adjatbc; and
(c) when deemed necessary, an Acting Adjudicator.

(2) No person shall be appointed as Adjudicatepu®y Adjudicator or Acting
Adjudicator unless he or she is qualified to be @ighah to practise as an advocate under the
Admission of Advocates Act, 1964 (Act 74 of 1964 as an attorney under the Attorneys Act
1979 (Act 53 of 1979), and-

(@ for an uninterrupted period of at least 10 yeaexiged as an advocate or an
attorney; or

(b) for an uninterrupted period of at least 10 years imgolved in the tuition of law
and also practised as an advocate or attorneytdr geriod as renders him or her
suitable for appointment as Adjudicator, Deputy ukigator or Acting
Adjudicator; or

(c) possesses such other experience as renders hien suitable for appointment as
Adjudicator, Deputy Adjudicator or Acting Adjudiaat

(3) The Adjudicator and Deputy Adjudicator shadl &ppointed by the Minister for a
period of no more than three years and may be oaéafgl on expiry of his or her term of office.

(4) The Adjudicator and Deputy Adjudicator mayaay time resign as Adjudicator or
Deputy Adjudicator by tendering his or her resigorain writing to the Minister: Provided that
the resignation shall be addressed to the Minatéast three calendar months prior to the date
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on which the Adjudicator or Deputy Adjudicator weshto vacate his or her office, unless the
Minister allows a shorter period.

(5) The Minister may remove the Adjudicator or DgpAdjudicator from office on the
grounds of misbehaviour, incapacity or incompetentter consultation with the Financial
Services Board.

(6) (a) In the event of the resignation, removal or expifryhe term of office of the
Adjudicator and subject to subsection (1), the Bt may appoint an Acting Adjudicator to act
as Adjudicator until a competent person is appdimeerms of subsection (1).

(b) An Acting Adjudicator has all the powers and mpestform all the duties of the
Adjudicator.

[S. 30C inserted by s. 3 of Act 22 of 1996 and stiied by s. 20 of Act 11 of 2007.]
30D Main object of Adjudicator

The main object of the Adjudicator shall be tgpdise of complaints lodged in terms of
section 30A (3) of this Act in a procedurally fasgonomical and expeditious manner.

[S. 30D inserted by s. 3 of Act 22 of 1996.]
30E Disposal of complaints

(1) In order to achieve his or her main objecat, Adjudicator-

(@ shall, subject to paragrajh), investigate any complaint and may make the order
which any court of law may make;

(b) may, if it is expedient and prior to investigatagomplaint, require any
complainant first to approach an organization distiaéd for the purpose of
resolving disputes in the pension funds industrgant thereof, and approved by
the registrar.

(2) Any complaint dealt with in terms of subsent(@) (b) shall be recorded by the
Adjudicator and shall, for purposes of section 38H be deemed to be a receipt of a complaint.

(3) If the complaint, dealt with in terms of subsen (1)(b), is not resolved, the
complainant may again lodge the complaint withAkigudicator, who shall deal with it in terms
of subsection (1{a).

[S. 30E inserted by s. 3 of Act 22 of 1996.]
30F Opportunity to comment

When the Adjudicator intends to conduct an ingagion into a complaint he or she shall
afford the fund or person against whom the allegaticontained in the complaint are made, the
opportunity to comment on the allegations.

[S. 30F inserted by s. 3 of Act 22 of 1996.]
30G Parties to complaint

The parties to a complaint shall be-

(@ the complainant;

(b) the fund or person against whom the complaintrisctied;

(c) any person who has applied to the Adjudicator tonb€ee a party and who has a
sufficient interest in the matter to be made ayp@rthe complaint;

(d) any other person whom the Adjudicator believesahasfficient interest in the
matter to be made a party to the complaint.

[S. 30G inserted by s. 3 of Act 22 of 1996.]
30H Jurisdiction and prescription
(1) The Adjudicator shall, subject to section 30Vestigate a complaint notwithstanding
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that the complaint relates to a matter which apra® to the commencement of the Pension
Funds Amendment Act, 1995.

(2) The Adjudicator shall not investigate a conml#, before the lodging of the
complaint, proceedings have been instituted inawi/court in respect of a matter which would
constitute the subject matter of the investigation.

(3) Receipt of a complaint by the Adjudicator $ivaterrupt any running of prescription
in terms of the Prescription Act, 1969 (Act 68 869), or the rules of the fund in question.

(4) The Adjudicator shall not have jurisdictionesxcomplaints in connection with a
scheme for the apportionment of surplus in termseafion 15B which relate to the decisions
taken by the board or any stakeholder in the furahg specialist tribunal convened in terms of
section 15K.

[Sub-s. (4) added by s. 6 of Act 39 of 2001.]
[S. 30H inserted by s. 3 of Act 22 of 1996.]
301 Time limit for lodging of complaints

(1) The Adjudicator shall not investigate a conml# the act or omission to which it
relates occurred more than three years beforedteeah which the complaint is received by him
or her in writing.

(2) The provisions of the Prescription Act, 198@t(68 of 1969), relating to a debt apply
in respect of the calculation of the three yearquereferred to in subsection (1).

[Sub-s. (2) substituted by s. 24) of Act 11 of 2007.]

[Sub-s. (3) deleted by s. 2i) of Act 11 of 2007.]
[S. 30l inserted by s. 3 of Act 22 of 1996.]
30J Procedure for conducting investigation

(1) The Adjudicator may follow any procedure whiuhor she considers appropriate in
conducting an investigation, including procedurean inquisitorial manner.

(2) Notwithstanding section 22 of the Financiah&=es Board Act, 1990 (Act 97 of
1990), the Adjudicator may obtain copies of anyutoent or correspondence contained in the
files of the registrar.

(3) Sections 1, 2, 3, 4 and 6 of the Commissiocts 2047 (Act 8 of 1947), shall apply
mutatis mutandis to the Adjudicator.

[S. 30J inserted by s. 3 of Act 22 of 1996.]
30K Legal representation
No party shall be entitled to legal representatibproceedings before the Adjudicator.
[S. 30K inserted by s. 3 of Act 22 of 1996.]
30L Record of proceedings

(1) The Adjudicator shall keep or cause to be kepether in writing or by mechanical
or electronic means, a permanent record of thegedings relating to the adjudication of a
complaint and the evidence given.

(2) Any member of the public may obtain a read&blgy of the record on payment of a
fee determined by the Adjudicator.

(3) The registrar may, for purposes of the pertoroe of his or her functions in terms of
this or any other Act, rely on a copy of the recanthout the need of any further proof.

[S. 30L inserted by s. 3 of Act 22 of 1996.]
30M Statement by Adjudicator regarding determination
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After the Adjudicator has completed an investigatihe or she shall send a statement
containing his or her determination and the reasioeiefor, signed by him or her, to all parties
concerned as well as to the clerk or registrahefdourt which would have had jurisdiction had
the matter been heard by a court.

[S. 30M inserted by s. 3 of Act 22 of 1996.]
30N Interest on amount awarded

Where a determination consists of an obligatiopap an amount of money, the debt
shall bear interest as from the date and at tieed@termined by the Adjudicator.

[S. 30N inserted by s. 3 of Act 22 of 1996.]
300 Enforceability of determination

(1) Any determination of the Adjudicator shall teeemed to be a civil judgment of any
court of law had the matter in question been hbgrsuch court, and shall be so noted by the
clerk or the registrar of the court, as the casg bea

(2) A writ or warrant of execution may be issugtttoe clerk or the registrar of the court
in question and executed by the sheriff of suchtcafter expiration of a period of six weeks
after the date of the determination, on conditlmat ho application contemplated in section 30P
has been lodged.

[S. 300 inserted by s. 3 of Act 22 of 1996.]
30P Access to court

(1) Any party who feels aggrieved by a determmratf the Adjudicator may, within six
weeks after the date of the determination, appthéodivision of the High Court which has
jurisdiction, for relief, and shall at the samedigive written notice of his or her intention so to
apply to the other parties to the complaint.

(2) The division of the High Court contemplatedsubsection (1) may consider the
merits of the complaint made to the Adjudicator emskction 30A (3) and on which the
Adjudicator's determination was based, and may raakeorder it deems fit.

(3) Subsection (2) shall not affect the courtw@oto decide that sufficient evidence has
been adduced on which a decision can be arrivexhdtto order that no further evidence shall
be adduced.

[S. 30P inserted by s. 3 of Act 22 of 1996 and sued by s. 22 of Act 11 of 2007.]
30Q Powers of Adjudicator

The Adjudicator may with the concurrence of thedficial Services Board-

(@ hire, purchase or otherwise acquire such movalgpgsty as may be necessary
for the performance of his or her functions and heaysell or otherwise dispose
of property so purchased or acquired;

(b) in order to perform his or her functions, enteoiah agreement with any person
for the performance of any specific act or functorthe rendering of specific
services;

(c) insure his or her Office against any loss, damagle or liability which it may
suffer or incur;

(d) employ persons to assist in the performance obhiser functions;

(e) obtain such professional advice in the performarides or her functions as may
be reasonably required;

()  subject to such conditions as he or she may daterrdelegate any of his or her
functions, except the functions contemplated iniseSOE, to an employee of his
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or her Office;
(g) ingeneral do anything which is necessary or exgregdor the achievement of his
or her objects and the performance of his or hectfans.
[S. 30Q inserted by s. 3 of Act 22 of 1996.]
30R Funds of Adjudicator

(1) The funds of the Adjudicator shall consist of-

(@ funds provided by the Financial Services Boardiengrounds of a budget
submitted to and approved of by the Financial $es/Board,
(b) money accruing to the Adjudicator from any othairse.

(2) The Adjudicator shall utilise the funds foettefrayal of expenses incurred in
connection with the performance of his or her fior under this Act.

(3) The Adjudicator shall deposit all the monegeaiged by him or her in an account
which he or she shall open with a banking institutiegistered in terms of the Banks Act, 1990
(Act 94 of 1990).

(4) The Adjudicator may invest money depositeteims of subsection (3) which is not
required for immediate use.

(5) Any money standing to the credit of the Adpator in the account referred to in
subsection (3) at the close of the financial ysawall as money which has been invested in
terms of subsection (4), shall be carried forwarthe next financial year.

(6) The financial year of the Adjudicator shaldesn 31 March in each year.

[S. 30R inserted by s. 3 of Act 22 of 1996.]
30S Remuneration and terms and conditions of employent of Adjudicator and employee
(1) The remuneration and other terms and conditadremployment of-
(@ the Adjudicator shall be determined by the Findr8&vices Board;
(b) any employee of the Adjudicator shall be determipgthe Adjudicator with the
concurrence of the Financial Services Board.

(2) Any remuneration of the Adjudicator and hisher employees shall be paid out of the
funds of the Adjudicator.

[S. 30S inserted by s. 3 of Act 22 of 1996.]
30T Accountability

(1) The Adjudicator or one of his or her employdesignated by him or her, shall be
charged with the accountability in respect of atimays received and payments made by the
Adjudicator.

(2) The accounting officer contemplated in sulbisactl) shall-

(@ keep full and correct record of all money receive@xpended by, and of all
assets, liabilities and financial transactionglod, Adjudicator; and

(b) as soon as is practicable, but not later than tm@eths, after the end of each
financial year, prepare annual financial statemegftecting, with suitable
particulars, money received and expenses incuyedebAdjudicator during, and
his or her assets and liabilities at the end & fitancial year in question.

(3) The records and financial statements refeiad subsection (2) shall be audited by
the Auditor-General.

[S. 30T inserted by s. 3 of Act 22 of 1996.]
30U Report of Adjudicator
The Adjudicator shall each year within six moraffter the end of his or her financial
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year, submit a report to the Minister on his or &féairs and functions during the financial year
in question, including the audited financial sta¢ens.
[S. 30U inserted by s. 3 of Act 22 of 1996.]
30V Offences and penalties
Any person who-

(@ insults the Adjudicator;

(b) anticipates a determination of the Adjudicatormy ananner calculated to
influence the determination;

(c) wilfully interrupts any proceedings conducted bg #djudicator or misbehaves
himself or herself in any manner in the place whbkesproceedings are being
held;

(d) in connection with a complaint does anything whi€lkdone before a court of
law, would have constituted contempt of court,

shall be guilty of an offence and liable on conaictto a fine or to imprisonment for a period not
exceeding three months.
[S. 30V inserted by s. 3 of Act 22 of 1996.]

[S. 30W inserted by s. 3 of Act 22 of 1996 and edge by s. 12 of Act 22 of 2008.]
30X Liquidation
(1) The Office of the Adjudicator shall not be ¢ged in liquidation except by Act of
Parliament.
(2) In the event of the liquidation of the Offiche surplus assets of the Office (if any)
shall accrue to the State.
[S. 30X inserted by s. 3 of Act 22 of 1996.]
30Y Adjudicator proceedings
The processes and procedures to be applied Adjaeicator in performing his or her
functions under this Chapter, may be prescriberegulation.
[S. 30Y inserted by s. 23 of Act 11 of 2007.]

CHAPTER VI
GENERAL AND MISCELLANEOQOUS (ss 31-41)
31 Carrying on business of unregistered pension fuhorganization and use of
designation ‘pension fund'’
(1) No person shall-

(@ carry on the business of a pension fund which existence at the
commencement of this Act, for a period of more thixrmonths after such
commencement unless application has been duly onadky sectioffiour for the
registration of that fund; or

(b) carry on the business of a pension fund establiafted such commencement,
unless that fund has been duly registered undéoadour; or

(c) carry on the business of a pension fund for a pesfanore than twelve months
after the date on which the person who appliedédgistration of the fund is
advised by the registrar that the application &gistration has been refused; or

(d) after the expiration of a period of twelve montrani the commencement of this
Act, apply to his business a hame which includesatbrds 'pension fund' or any
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other name which is calculated to indicate thatdmeies on the business of a
pension fund, unless such business is registeragassion fund under this Act,
except with the consent of the registrar.

(2) If at the commencement of this Act any perapplied to his business any such name
as is referred to in paragrafi) of subsection (1) and he, after the commencenfehto
subsection, changes such name and produces anpiddedument bearing such name and
registered in any deeds registry, to the officeshiarge of that registry, and satisfies the said
officer that such name was changed by virtue optiogisions of the said paragrafu), the said
officer shall, without any charge, substitute tlk&vmame for the previous name on such deed or
document and in all the relevant registers in #id segistry.

[Sub-s. (2) added by s. 14 of Act 80 of 1959.]
32 Registrar may require unregistered funds to furmsh information

(1) The registrar may by notice in writing requangy person whom he has reason to
suspect is carrying on the business of a pensiad fhich is not registered under this Act, to
transmit to him, within a period stated in suchiceta copy of the rules, if any, under which
such person is operating, together with a copyhefast annual accounts recorded by such
person, and such further information as the reggisiray require.

(2) If such person fails to comply with the regumrents of the registrar to his satisfaction,
the registrar may, with the consent of the Ministevestigate the affairs or any part of the
affairs of the said person, or appoint an inspectdrold such an investigation and to report the
result of his investigation to the registrar, ane provisions of sectiomventy-five shallmutatis
mutandis apply to every such investigation, and the registhall be entitled to recover from the
person concerned all expenses necessarily incurr@hnection with the investigation, unless
such investigation shows that such person is nmoyiog on the business of a pension fund.

[Sub-s. (2) amended by s. 11 (2) of Act 68 of 1P62.

(3) If it appears from enquiries made by the regran terms of subsection (1) or of any
investigation made in terms of subsection (2), thatperson concerned is carrying on the
business of a pension fund, the registrar shaistexgthe fund provisionally whereafter the
provisions of this Act shall apply to the said fund
32A Certain practices or methods of conducting busiess prohibited

(1) With the consent of the Minister the registray by notice in th&azette declare a
specific practice or method of conducting busirtedse an irregular or undesirable practice or
an undesirable method of conducting business fpispacified category of pension fund or for
all pension funds: Provided that the Minister shall consent to such declaration unless the
registrar has given at least 30 days notice irG#eette of his intention to make such declaration
and has invited in the notice all interested pesdormake written representations to him
regarding the intended declaration, within 21 dafysuch notice.

(2) Any pension fund in question shall not, aftex expiry of 21 days from the date of
the said notice in th&azette, employ any practice or method of conducting bessnwhich by
virtue of such notice has been declared to beuteg@r undesirable.

(3) The registrar may in writing direct any fundhieh, before or after the date of such
notice, employed any practice or method of condigdbusiness which by virtue of the said
notice is irregular or undesirable, to rectify eguired by the registrar, anything specified by the
registrar which in the opinion of the registrar veasised by or arose out of such practice or
method: Provided that the registrar may not makerdar contemplated in section 6D (B) of
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the Financial Institutions (Protection of Funds)},A2001 (Act 28 of 2001).
[Sub-s. (3) substituted by s. 13 of Act 22 of 2008.

(4) Any pension fund which has been so directegettify anything, shall do so within

60 days after being so directed or within such &rgeriod as the registrar may approve.
[S. 32A inserted by s. 12 of Act 50 of 1986.]
33 Registrar may extend certain periods

(1) Where any person is obliged in terms of aroysion of this Act to perform any act
within a specified period, the registrar may, & tbquest of such person, in any particular case
extend that period from time to time.

(2) The registrar may in special circumstancesrakiany such specified period after it
has expired.
33A Directives

(1) The registrar may, in order to ensure compkawith or to prevent a contravention of
this Act, issue a directive to a pension fund, dmiaistrator or any other person in which
practices or actions that are required or prohibétes set out.

(2) A directive issued in terms of in subsectidhrhay-

(@ apply to pension funds generally; or

(b) be limited in its application to a particular pemsfund or kind of pension fund,
which may among other things be defined eitheelation to a type or budgetary
size of a pension fund.

(3) A directive issued in terms of subsectiontéies effect on the date determined by
the registrar in the directive.

(4) In the event of a departure from section 3014 (1), (2) or (3) of the Promotion of
Administrative Justice Act, (Act 3 of 2000), theetitive must include a statement to that effect
and the reasons for such departure.

(5) The registrar may cancel, amend or revokeprayiously issued directives.

(6) The registrar may, where a directive is issioeeinsure the protection of the members
and the public in general, publish the directivéhieGazette and any other media that the
registrar deems appropriate.

[S. 33Ainserted by s. 24 of Act 11 of 2007.]
34  Annual report by registrar

The registrar shall annually submit to the Ministeeport on his activities under this
Act.

[S. 34 substituted by s. 26 of Act 104 of 1993.]
35 Right to obtain copies of or to inspect certaidocuments

(1) Every registered fund shall deliver to any nbemon demand by such member, and
on payment of such sum as may be determined bytbe of the fund, a copy of any of the
following documents, that is to say-

(@ the rules of the fund;
(b) the last revenue account and the last balance phegsdred in terms of subsection
(1) of sectiorfifteen.

(2) Any member shall be entitled to inspect withcliarge at the registered office of a
registered fund, a copy of any of the following downts and make extracts therefrom, that is to
say-

(8 the documents referred to in subsection (1);
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(b) the last report (if any) by a valuator preparetemmns of sectiomsixteen;

(c) the last statement (if any) and report thereongmexpin terms of section
seventeen;

(d) any scheme which is being carried out by the fumaccordance with the
provisions of sectiorighteen.

36 Regulations
(1) The Minister may make regulations, not incetesit with the provisions of this Act-

(@ inregard to all matters which by this Act are riega or permitted to be

prescribed by regulation;

(b) ...

[Para.(b) deleted by s. 25 of Act 11 of 2007.]

(bA) prescribing matters in addition to those contengglan any other provision of
this Act in respect of which fees shall be payattie,fee payable in respect of
each such matter, and, in relation to such feegelisas fees payable under any
such other provision of this Act, the persons bymtthe fees shall be payable,
the manner of payment thereof and, where it is @elenecessary, the payment of
interest in respect of overdue fees;

[Para.(bA) inserted by s. 18 of Act 86 of 1984 and substitide s. 2(a) of Act 7 of 1993.]

(bB) limiting the amount which and the extent to whictuad may invest in particular
assets or in particular kinds or categories oftaspeescribing the basis on which
the limit shall be determined and defining the ki categories of assets to
which the limit applies;

[Para.(bB) inserted by s. 9 of Act 53 of 1989.]

(bC) authorizing the registrar to grant unconditionatonditional exemption, whether
unlimited or limited in duration, from provision$ the regulations contemplated
in paragrapl{bB);

[Para.(bC) inserted by s. 9 of Act 53 of 1989.]

(bD) prescribing additional conditions under which adumay grant a loan to a
member or furnish a guarantee in favour of a peatbar than the fund in respect
of a loan granted or to be granted by such othesopefor the purposes
contemplated in section 19 (5);

[Para.(bD) inserted by s. 3 of Act 65 of 2001.]

(c) generally, as to all matters which he considengdessary or expedient to

prescribe in order that the purposes of this Acy imachieved.
(2) Different regulations may in terms of subsact{1) be made in respect of different
funds.
[Sub-s. (2) added by s. 27 of Act 83 of 1992.]
(3) Fees which are in terms of or by virtue ofravision of this Act payable, and interest
S0 payable in respect of overdue fees, shall lbadlie to the Financial Services Board
established by section 2 of the Financial Servi2easrd Act, 1990 (Act 97 of 1990), and may be
recovered by the registrar by action in any compgeteurt.
[Sub-s. (3) added by s.(B) of Act 7 of 1993.]
[S. 36 amended by s. 18 (1) of Act 103 of 1979.]
37 Power of registrar to impose administrative peniy

1) ...
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[Sub-s. (1) deleted by s. 14) of Act 22 of 2008.]

(2) The registrar may impose an administrativeafignn the case of any failure by a
pension fund, administrator or third party to subimithe registrar or any other person within a
period specified in terms of this Act or in a diree or condition imposed by the registrar in
terms of the Act, any scheme, statement, repdttinmer other document or information required
in terms of this Act to be submitted, not exceed®ig000 or such other amount prescribed by
the registrar for every day during which the faélwontinues.

[Sub-s. (2) substituted by s. i) of Act 22 of 2008.]
(3) Before imposing a penalty the registrar moswiriting-
(@ inform the administrator, pension fund or thirdtgaof his or her intention to
impose a penalty;
(b) specify the particulars of the alleged non-commen
(c) provide reasons for the penalty intended to be sagp
(d) specify the amount of the penalty intended to beosed; and
() invite interested persons to make representatiotignva period specified by the
registrar.
[Para.(e) substituted by s. 1&) of Act 22 of 2008.]
® ..
[Para.(f) deleted by s. 14) of Act 22 of 2008.]

(4) If the registrar after consideration of remstions made decides to impose an
administrative penalty, he or she must by writtetiae inform the administrator, pension fund
or third party that it may, within 30 days afteettiate of the notice, pay the penalty or lodge an
appeal in accordance with section 26 of the Firsr&ervices Board Act, 1990 (Act 97 of 1990).

(5) If an administrator, pension fund or third tyefrils to pay an administrative penalty
the registrar may by way of civil action in a cortey court recover such administrative penalty.

[S. 37 amended by s. 14 of Act 65 of 1968, by s0flAct 86 of 1984, by s. 13 of Act 50 of
1986, by s. 28 of Act 83 of 1992, by s. 3 of Aaif71993 and by s. 9 of Act 88 of 1996 and
substituted by s. 26 of Act 11 of 2007.]
37A Pension benefits not reducible, transferable oexecutable

(1) Save to the extent permitted by this Act, ltikmome Tax Act, 1962 (Act 58 of 1962),
and the Maintenance Act, 1998, no benefit providedn the rules of a registered fund
(including an annuity purchased or to be purchéseithe said fund from an insurer for a
member), or right to such benefit, or right in respof contributions made by or on behalf of a
member, shall, notwithstanding anything to the @ytcontained in the rules of such a fund, be
capable of being reduced, transferred or otheragsked, or of being pledged or hypothecated, or
be liable to be attached or subjected to any farexecution under a judgment or order of a
court of law, or to the extent of not more thareththousand rand per annum, be capable of
being taken into account in a determination ofdgjuent debtor's financial position in terms of
section 65 of the Magistrates' Courts Act, 1944t @2 of 1944), and in the event of the member
or beneficiary concerned attempting to transfestberwise cede, or to pledge or hypothecate,
such benefit or right, the fund concerned may vattlor suspend payment thereof: Provided
that the fund may pay any such benefit or any bemebursuance of such contributions, or part
thereof, to any one or more of the dependantseofrtember or beneficiary or to a guardian or
trustee for the benefit of such dependant or degraisciuring such period as it may determine.

[Sub-s. (1) amended by s. 40 of Act 99 of 19801Iand. 45 (1) of Act 99 of 1998.]
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(2) (&) If in terms of the rules of a fund the residueadiill benefit, after deduction of any
debt due by the person entitled to the benefitagmts the benefit due to that person, such
reduction shall for the purposes of subsectiorbglyonstrued as a reduction of the benefit.

(b) The set-off of any debt against a benefit shalthe purposes of subsection (1) be
construed as a reduction of the benefit.

(3) The provisions of subsection (1) shall notlgppth reference to anything done
towards reducing or obtaining settlement of a debt-

(@ which, in the case of a fund to which the Finanmatitutions Amendment Act,
1976 (Act 101 of 1976), applies, arose before tmaroencement of that Act;

(b) which, in the case of a fund to which the Finanmatitutions Amendment Act,
1976, does not apply, arose before the commenceshém Financial
Institutions Amendment Act, 1977;

(c) which a fund may reduce or settle under section, 3@Ehe extent to which a
fund may reduce or settle such debt; or

(d) which is owed to a fund by a member in respectiaaa contributions, but
excluding amounts which are in arrear due to tiereaof the employer
concerned to pay the member's contributions tduthe after deduction thereof
from the member's remuneration.

[Para.(d) added by s. 2{b) of Act 104 of 1993 and substituted by s. 4 of A2tof 1996.]
[S. 37A inserted by s. 24 of Act 101 of 1976 anbssiluted by s. 12 of Act 94 of 1977.]
37B Disposition of pension benefits upon insolvency

If the estate of any person entitled to a bemafitable in terms of the rules of a registered
fund (including an annuity purchased by the saidiffrom an insurer for that person) is
sequestrated or surrendered, such benefit or anyheaeof which became payable after the
commencement of the Financial Institutions Amendmian, 1976 (Act 101 of 1976), shall,
subject to a pledge in accordance with sectiorb)lfbj (i) and subject to the provisions of
sections 37A (3) and 37D, not be deemed to forrhqdahe assets in the insolvent estate of that
person and may not in any way be attached or appteg by the trustee in his insolvent estate
or by his creditors, notwithstanding anything te ttontrary in any law relating to insolvency.
[S. 37B inserted by s. 24 of Act 101 of 1976 anbissituted by s. 13 of Act 94 of 1977 and by s.

12 of Act 80 of 1978.]
37C Disposition of pension benefits upon death ofember

(1) Notwithstanding anything to the contrary caméa in any law or in the rules of a
registered fund, any benefit (other than a bepefjable as a pension to the spouse or child of
the member in terms of the rules of a registered fwhich must be dealt with in terms of such
rules) payable by such a fund upon the death ofmlper, shall, subject to a pledge in
accordance with section 19 ®) (i) and subject to the provisions of sections 33Aand 37D,
not form part of the assets in the estate of sutiember, but shall be dealt with in the following
manner:

(@ If the fund within twelve months of the death oé tnember becomes aware of or
traces a dependant or dependants of the membdretiadit shall be paid to such
dependant or, as may be deemed equitable by thd,lloane of such
dependants or in proportions to some of or all glegendants.

[Para.(a) substituted by s. &) of Act 22 of 1996.]
(b) If the fund does not become aware of or cannoetesny dependant of the
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(bA)

member within twelve months of the death of the lnemand the member has
designated in writing to the fund a nominee whodsa dependant of the
member, to receive the benefit or such portiorheflienefit as is specified by the
member in writing to the fund, the benefit or spdntion of the benefit shall be
paid to such nominee: Provided that where the agdeeamount of the debts in
the estate of the member exceeds the aggregatenanfdhe assets in his estate,
so much of the benefit as is equal to the diffeedmetween such aggregate
amount of debts and such aggregate amount of ads#tde paid into the estate
and the balance of such benefit or the balancedf portion of the benefit as
specified by the member in writing to the fund $beal paid to the nominee.
[Para.(b) substituted by s. 21 of Act 54 of 1989.]
If a member has a dependant and the member$@asl@signated in writing to the
fund a nominee to receive the benefit or such pomif the benefit as is specified
by the member in writing to the fund, the fund $kathin twelve months of the
death of such member pay the benefit or such pottiereof to such dependant or
nominee in such proportions as the board may degitadle: Provided that this
paragraph shall only apply to the designation ndminee made on or after 30
June 1989: Provided further that, in respect odsighation made on or after the
said date, this paragraph shall not prohibit a finoch paying the benefit, either
to a dependant or nominee contemplated in thiggpajpa or, if there is more than
one such dependant or nominee, in proportionsymaall of those dependants
and nominees.

[Para.(bA) inserted by s. €a) of Act 51 of 1988 and substituted by s. 21 of Bétof 1989 and

(©)

by s. 5(b) of Act 22 of 1996.]

If the fund does not become aware of or cannottesry dependant of the
member within twelve months of the death of the nenand if the member has
not designated a nominee or if the member has niggid a nominee to receive a
portion of the benefit in writing to the fund, thenefit or the remaining portion
of the benefit after payment to the designated nemishall be paid into the
estate of the member or, if no inventory in respé¢he member has been
received by the Master of the Supreme Court in $esfrsection 9 of the Estates
Act, 1965 (Act 66 of 1965), into the Guardian's &un

[Para.(c) substituted by s. 21 of Act 54 of 1989.]

[Sub-s. (1) amended by s. 28 of Act 104 of 1993tand. 27(a) of Act 11 of 2007.]
(2) (a) For the purposes of this section, a payment ®gestered fund for the benefit of a
dependant or nominee contemplated in this sechial ke deemed to be a payment to such
dependant or nominee, if payment is made to-

()

(ii)

a trustee contemplated in the Trust Prop€antrol Act, 1988, nominated by-

(aa) the member;

(bb) a major dependant or nominee, subject to subpatdre); or

(cc) a person recognised in law or appointed by a Caaithe person
responsible for managing the affairs or meetingdiéy care needs of a
minor dependant or nominee, or a major dependambminee not able to
manage his or her affairs or meet his or her dahg needs;

a person recognised in law or appointed IGoart as the person responsible for
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managing the affairs or meeting the daily care sedc dependant or nominee;
or

(i) a beneficiary fund.

(b) No payments may be made in terms of this sectioorafter 1 January 2009 to a
beneficiary fund which is not registered under #his.

[Sub-s. (2) added by s.(B) of Act 51 of 1988 and substituted by s. 29 of 88tof 1992 and by
s. 15(a) of Act 22 of 2008.]

(3) Any benefit dealt with in terms of this sectjgpayable to a minor dependant or minor
nominee, may be paid in more than one paymentdh amounts as the board may from time to
time consider appropriate and in the best inter@sssich dependant or nominee:

Provided that interest at a reasonable rate, haeigard to the fund return earned by the fund,
shall be added to the outstanding balance at suwes ias the board may determine:
Provided further that any balance owing to suck@eddant or nominee at the date on which he
or she attains majority or dies, whichever occusd,fshall be paid in full.

[Sub-s. (3) added by s.(B) of Act 22 of 1996 and substituted by s.(By of Act 11 of 2007.]

(4) (a) Any benefit dealt with in terms of this sectiomaygble to a major dependant or
major nominee, may be paid in more than one payihém dependant or nominee has
consented thereto in writing: Provided that-

(1) the amount of the payments, intervals of pagiminterest to be added and other

terms and conditions are disclosed in a writtere@aent; and

(i) the agreement may be cancelled by eithetypar written notice not exceeding

90 days.

(b) If the agreement contemplated in paragr@hs cancelled the balance of the benefit
shall be paid to the dependant or nominee in full.

[Sub-s. (4) added by s.(B) of Act 22 of 1996.]

(5) The provisions of subsections (3) and (4) dbapply to a beneficiary fund, and any
remaining assets held for the benefit of a decebsedficiary in a beneficiary fund must be paid
into the estate of such beneficiary or, if no inwen in respect of the beneficiary has been
received by the Master of the High Court in terrhsextion 9 of the Administration of Estates
Act, 1965 (Act 66 of 1965), into the Guardian's &un

[Sub-s. (5) added by s. 1B) of Act 22 of 2008.]
[S. 37C inserted by s. 24 of Act 101 of 1976 arossituted by s. 13 of Act 80 of 1978 and by s.
41 of Act 99 of 1980.]
37D Fund may make certain deductions from pensiondnefits

(1) A registered fund may-

(@ deduct any amount due on the benefit in questiothéynember in accordance
with the Income Tax Act, 1962 (Act 58 of 1962), aardy amount due to the fund
in respect of-

0] a loan granted to a member in terms of sacii9 (5); or
(i) any amount for which the fund becomes lebhder a guarantee furnished
in respect of a member for a loan granted by saimer @erson to the
member in terms of section 19 (5), from-
(aa) the amount of the benefit to which the member bereficiary
becomes entitled in terms of the rules of the fuord;
(bb) in the case of a transfer of the member to andthet, the amount of
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the benefit which the fund is so entitled to transif the board of the
transferor fund is satisfied that it is not othesevreasonably possible
to negotiate the repayment or to transfer the wahe guarantee; or
(cc) in the case of default on the repayment of any soeh by the
member concerned in circumstances where his ambearbership of
the fund is not terminated, the amount of the bemdfich the
member would have received on termination of mesibpron the
date of default, if such a deduction is only eféecas a last resort
after the board of the fund is satisfied that neeotarrangement for
the required repayment can be made;
[Para.(a) substituted by s. @) of Act 65 of 2001.]
(b) deduct any amount due by a member to his emplay¢nedate of his retirement
or on which he ceases to be a member of the faméspect of-
(@ (aa) aloan granted by the employer to the member fgmpampose
referred to in section 19 (%); or
(bb) any amount for which the employer is liable undguarantee
furnished in respect of a loan by some other petsdhe member for
any purpose referred to in section 19()
to an amount not exceeding the amount whidkrims of the Income Tax
Act, 1962, may be taken by a member or benefi@aarg lump sum benefit
as defined in the Second Schedule to that Act; or

(i) compensation (including any legal costsoregrable from the member in a
matter contemplated in subparagrdpih)) in respect of any damage caused
to the employer by reason of any theft, dishondstyid or misconduct by
the member, and in respect of which-

(aa) the member has in writing admitted liability to teeployer; or
(bb) judgment has been obtained against the membeyinant,
including a magistrate's court,
from any benefit payable in respect of the manaba beneficiary in terms of the
rules of the fund, and pay such amount to the eyaplooncerned;
(c) deduct any amount which the fund has paid or vailt py arrangement with, and
on behalf of, a member or beneficiary in respect of

0] such member's or beneficiary's subscripta medical scheme, registered
otherwise than provisionally in terms of the Medlisahemes Act, 1998
(Act 131 of 1998);

[Sub-para. (i) substituted by s. &8 of Act 11 of 2007.]

(i) any insurance premium payable by such mambéeneficiary to a long-
term insurer registered in terms of the Long-temsurance Act, 1998 (Act
52 of 1998);

[Sub-para. (ii) substituted by s. 28 of Act 11 of 2007.]

(i) any purpose approved by the registrarttta conditions determined by him,

upon a request in writing from the fund,
from the benefit to which the member or benafigis entitled in terms of the
rules of the fund, and pay such amount, if dusuich medical scheme, insurer or

72



person concerned, as the case may be;
[Para.(c) substituted by s. 14 of Act 80 of 1978.]
(d) deduct from a member's benefit or minimum individeserve, as the case may
be-
0] any amount assigned from such benefit oviddal reserve to a non-
member spouse in terms of a decree granted unckesrse (8)(a) of the
Divorce Act, 1979 (Act 70 of 1979);
(1A) any amount payable in terms of a mainteam@er as defined in section 1
of the Maintenance Act, 1998 (Act 99 of 1998); and
(i) employees' tax required to be deducted ibnheld in terms of the Fourth
Schedule to the Income Tax Act, 1962 (Act 58 of2)9és a result of the
deduction referred to in subparagraph (i) or (iA);
[Para.(d) added by s. 2fb) of Act 11 of 2007 and substituted by s. 4 (@)of Act 35 of 2007,
by s. 16(a) of Act 22 of 2008 and by s. 3 (@) of Act 60 of 2008.]
e ...
[Para.(e) added by s. 2fb) of Act 11 of 2007, amended by s. 4 () of Act 35 of 2007 and
deleted by s. 1) of Act 22 of 2008.]

(2) For the purposes of paragrgph(ii) (bb) and(cc) of subsection (1), the amounts so
deducted shall be deemed to be a benefit to whelmember becomes entitled on termination
of his or her membership of the fund for reasoh&than as a result of retirement or death
arising at the date of the transfer or the default.

[Sub-s. (2) added by s.(8) of Act 65 of 2001.]

(3) (&) Any amount that may be deducted in terms of sulme¢l) (d) may only be
deducted after the amount of pension interest abvigilhas been reduced by any loan amount or
guarantee amount referred to in subsectiorfa)l where such a loan or guarantee was granted
prior to the granting of the court orders, irregpecof the fact that that amount is due and
payable or not: Provided that the aggregate airatbunts deducted in terms of this subsection
may not exceed the member's pension interest alagad any given time.

(b) In the event that more than one of the court ardeferred to in subsection (L)
provides for the deduction of amounts from a mersb@nefit or minimum individual reserve,
as the case may be, at the same time, the cowntsomaist be dealt with in accordance with the
following hierarchy-

(1) any maintenance order referred to in subsadtl)(d) (iA);
[Sub-para. (i) substituted by s. 3 (b) of Act 60 of 2008.]
(i) any decrees of divorce or for the dissolataf a customary marriage.
[Sub-s. (3) added by s. 16) of Act 22 of 2008.]

(4) (a) For purposes of section 7 (@) of the Divorce Act, 1979 (Act 70 of 1979), the
portion of the pension interest assigned to themember spouse in terms of a decree of divorce
or decree for the dissolution of a customary mgeig deemed to accrue to the member on the
date on which the decree of divorce or decreehferdissolution of a customary marriage is
granted, and, on the written submission of the toongter by the non-member spouse-

(1) must be deducted by-
(aa) the pension fund or pension funds named in or ifleblee from the decree;
(bb) the pension fund or pension funds to which the jpensind referred to in
item (aa) transferred the pension interest referred to endibcree;
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(i) must be deducted on the date on which actiele is made or, if no election is
made within the period referred to in paragrépi(i), the date on which that
period expires; and

(i) must reduce the member's accrued benefitainimum individual reserve at the
date of the decree.

(b) (i) The pension fund must, within 45 days of thbraission of the court order by the
non-member spouse, request the non-member spoakectaf the amount to be deducted must
be paid directly to him or her, or if it must barisferred to a pension fund on his or her behalf.

(i) The non-member spouse must within 120 daylserfig requested to make an
election-

(aa) inform the pension fund of how the amount refetedh subparagraph (i) must
be dealt with; and

(bb) if he or she elects that the amount must be patdhtoor her directly, provide the
pension fund with the details of how that paymenstibe effected; or

(cc) if he or she elects that the amount must be trenesféo a pension fund on his or
her behalf, provide the pension fund with the detaf that pension fund.

(iif) The pension fund must pay or transfer theoant within 60 days of being informed
of how the amount must be dealt with in accordamitie the non-member spouse's election.

(iv) In the event that the non-member spouse failmake an election or identify the
pension fund to which the amount should be transdiewithin the period referred to in
subparagraph (ii), the pension fund must pay theusnindirectly to the non-member spouse
within 30 days of the expiry of that period.

(v) Despite subparagraph (iv), in the event thatgension fund cannot reasonably
ascertain how the payment to the non-member spausebe effected, the pension fund must
retain the amount and any fund return referrea fearagraptic) (ii) in the pension fund until
such time as details of how that payment must teetefd is made available to the pension fund
by the member, the non-member spouse or any o#nsoip.

(c) A non-member spouse-

(1) is not a member or beneficiary in relatiorthe pension fund; and

(i) is entitled to the accrual of fund return thre amount referred to in paragrgph
at fund return from the expiry of the period reéerto in paragrap{b) (ii) until
payment or transfer thereof, but not to any oth&srest or growth.

(d) Any portion of the pension interest assigned &rtbn-member spouse in terms of a
decree of divorce or decree for the dissolutioa ofistomary marriage granted prior to 13
September 2007 are for purposes of any law otlzer tifie Income Tax Act, 1962, including, but
not limited to, section 7 (&g) of the Divorce Act, 1979, deemed to have accrodtié member
on 13 September 2007 and must be paid or trandferr@ccordance with paragrapag and(b).

[Sub-s. (4) added by s. 16) of Act 22 of 2008.]

(5) Despite paragrapb) of the definition of 'pension interest' in sectibfl) of the
Divorce Act, 1979, the total amount of annual sieiplterest payable in terms of the definition
may not exceed the fund return on the pensionasterssigned to the non-member spouse in
terms of a decree granted in terms of section {aj8)f the Divorce Act, 1979.

[Sub-s. (5) added by s. 16) of Act 22 of 2008.]

(6) Despite paragrapb) of the definition of ‘pension interest' in sectiblil) of the

Divorce Act, 1979, the portion of the pension ietgrof a member of a pension preservation
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fund or provident preservation fund (as definethmIncome Tax Act, 1962), that is assigned to
a non-member spouse, refers to the equivalentgmooti the benefits to which that member
would have been entitled to in terms of the rulethe fund if his or her membership of the fund
terminated on the date on which the decree wadegtan
[Sub-s. (6) added by s. 16) of Act 22 of 2008.]
[S. 37D inserted by s. 14 of Act 94 of 1977.]
38 Exemption from Act 57 of 1988
The Trust Property Control Act, 1988 (Act 57 oB89Y, shall not apply to a fund
registered under this Act.
[S. 38 substituted by s. 29 of Act 104 of 1993.]
39 ...
[S. 39 repealed by s. 73 of Act 52 of 1998.]
40 Actin certain respects, and certain rules, binidg on State
From the date of the registration of a pensiorfrgferred to in section 4A the
provisions of this Act, excluding the provisionssefction 37, in so far as they relate to such
pension fund, and the rules of such pension fumal] be binding on the State.
[S. 40 substituted by s. 3 of Act 119 of 1991.]
40A Delegation and assignment
(1) The Minister may, in writing, delegate a powelassign a duty to any official in the
National Treasury.
(2) The Minister must regularly review and, if eesary, amend or withdraw a delegation
made under subsection (1).
(3) A delegation or assignment to an official @nplated in subsection (1)-

(@ is subject to such limitations and conditions asNhnister may impose; and

(b) does not divest the Minister of the responsibititycerning the exercise of the
delegated power or the performance of the assidgugd

(4) The Minister may confirm, vary or revoke argcgsion taken by an official as a result
of a delegation in terms of this section subjeany rights that may have vested as a
consequence of the decision.

[S. 40A inserted by s. 29 of Act 11 of 2007.]

40B Retrospectivity

The definitions in section 1 (1) of 'actuarial@us’, ‘contingency reserve account’,
‘contribution holiday', 'defined benefit categofyadund’, ‘employer surplus account’, 'fund
return’, 'member surplus account’, 'minimum indradreserve' and 'surplus apportionment date’,
and sections 14A, 14B, 15B, 15C, 15E, 15F and H5& deemed to have come into operation on
7 December 2001, for funds whose surplus apport@mschemes have not been approved or
whose nil returns referred to in section 15B () )have not been received by the registrar:
Provided that-

(@ inthe case of funds whose surplus apportionmdrgmmes have been submitted
but not yet approved on the effective date of é&mendment;

(b) inthe case of a nil return referred to in sectiéB (11)(b) that has been received
by or on the effective date of this amendment buespect of which the registrar
is not satisfied that the requirements of sectidB (11) have been met,

the registrar must inform such funds of the instégnehere their schemes or nil returns do not
comply with requirements of the Act and grant thieds a reasonable period of time to review
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and resubmit their schemes or returns for approvabting.

[S. 40B inserted by s. 29 of Act 11 of 2007.]
40C Scrutiny of Regulations

Before regulations in terms of this Act are progaiéd, the Minister must publish the

draft regulations in th&overnment Gazette for public comment and submit the regulations to
Parliament, while it is in session, for parliamewntscrutiny at least one month before their
promulgation.

[S. 40C inserted by s. 29 of Act 11 of 2007.]

41  Short title and date of commencement

This Act shall be called the Pension Funds Ack6l@&nd shall come into operation on a
date to be fixed by the Governor-General by proelaon in theGazette.
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