]

SERVICE DELIVERY AGREEMENT

for the year 2020/2021

entered between

Municipal Structures Act of 1998 as per the establlsw'fnent notice pub

Provincial Gazette No: 147 of 28 March 201 1)



NO.

AW =

o8 9 @ No v

- O

12.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.

TABLE OF CONTENTS

DESCRIPTION PAGE

DEFINITIONS AND INTERPRETATION .......ccooiiiiininieeececeetee e 4
INTRODUCTION........oiiiiiiiticiit ettt st 10
APPOINTMENT ...ttt st st 10

GOOD FAITH AND INDEPENDENT CONTRACTING .... .4
STATUS AND DURATION OF THIS AGREEMENT S
SERVICE AREA
SERVICES AND SERVICE LEVELS..........
TARIFF AND TARRIFF POLICY DETERM|
PRINCIPAL OBJECTIVE OF THE SERVIC
LINK TO BUDGETING PROCESS:
STANDARDS AND CONDITIONS
NEW DEVELOPMENTS
ASSETS AND RISK

FINANCIAL AND REP
TREASURY ... ..
QUARTERLY AND A

M/‘w

RESbONSIBILITIES OF ~PARTIES

%/// 7

ASSIGNED MUNICIPAL‘,_RE

STEP—IN RIGHTS ,

EXPERT DETERMINATION ......................................................................... 31
PROCUREMENT POLICY ............................................................................ 32
SOCIO ECONOMIC SERVICES ................................................................... 33
HUMAN RESOURCES AND LABOUR RELATIONS ........cc..ooveviieceeee, 34
MANAGEMENT OF COMMERCIAL CONTRACTS........coooeeeeeree e 34
NERSA REQUIREMENTS ......oooiiiie e s s 36
ENVIRONMENT AND HUMAN HEALTH .......coceeieiieceeeeeeeeee v, 36
WARRANTIES ..ottt s st 36
INDEMNITIES ..ottt sttt 37
CONFIDENTIALITY ...t ettt 39
GOOD FAITH AND CO-OPERATION.......ccoiieieieictctceeeee e 40



37. TERMINATION L. .ottt 40

38. EFFECT OF NOTICE OF TERMINATION. ...oovvorerseossseseoeeeeeeeessessss oo 42
80, BREACH oo oot ee e 43
40.  DISPUTE RESOLUTION wooooooooooeoee oo eeeeeeee e seseseess e 43
1. GOVERNING LAW oooeoeoeoeooeoeeoeo oo seses e seeeseses s oo 46
42, SEVERABILITY wooooooooeoeoeoeeoeeoeoeoeoeeooeoeee et sse e ensonsreee 46
43, ENTIRE AGREEMENT w.oooooooooeooeoeeo oo eesesseseseeseesoees s 47
B8, INOTICES oo oo e oo esoeseee 47
45, ANTI-CORRUPTION . ooooeoeeoeooeooeoooeeoeeee oo eeseseese s 48
46, GENERAL .oooooooooooooeooeeeeoee oo seeseeeseeeseseese s S 49
47, SIGNATURE .o esee e . A 50
SCHEDULE A — SERVICES A 52

SCHEDULE B - SERVICE PERFORMAMCE LEVE/L ..... . S



1.

DEFINITIONS AND INTERPRETATION

NOW THEREFORE IT IS HEREBY AGREED as follows:

1.1.

In this Agreement the following expressions have the following meanings:

1.1.1.

1.1.4.

1.1.6.

1.1.8.

1.1.9.

1.1.10.

"Agreement" means this Service Delivery Agreement together with any

annexures and schedules hereto;

"Affiliate" means, in relation to any Party, that Party's subsidiary or holding
entity or any subsidiary of such holding entity; .

“the Service Provider approved
qtion 87 of the MFMA and

"Annual Budget" means the annual budg
in terms of clause 12 and in accordah%e with
attached as Schedule C;

"Assets" means all the ass‘é,/, whether corporeal or incorporeal, of MMM

Ly

used in connection with or in the cohcjuct of Services comprising, but not

limited to Plant, mo

operty and |mmovable property;

"Board” means the board of dir  of the;i[Service Provider as constituted
A

from tlme to tlme

, being t

accounting-authority and governing body of the

"Business Plan" means an annual multi-year business plan of the Service

Provider containing details of how the Service Provider will conduct the
Business which shall be in accordance with section 87(5)(d) of the MFMA,
attached as Schedule D;

"CEO" means the Chief Executive Officer of the Service Provider appointed
in terms of section 93J of the MSA,;

‘Chairperson’s Quarterly Meetings” means a meeting convened and
attended by the chairperson of the Board, the relevant municipal manager,



.11,

112

113

Service Provider's CEO, representatives from the governance department
and line departments, which meetings are scheduled by MMM on a quarterly

basis;

"Code of Ethics" means the Service Provider's code of ethics as developed

by MMM from time to time;
"Companies Act" means the Companies Act 71 of 2008;

“Competent Authority” means any department in the national or provincial

sphere of government exercising statut “powers in terms of local

government, finance, environmental or r

A9, "Effective'Q;nte" means the date on which this Agreement has been signed

1.20.

.21

by the Partles and is approved by the Council;

“Executive Mayor’ means the executive mayor of MMM, as elected in

accordance with section 55 of the Structures Act;

"Existing Service Delivery Agreement" means the written service delivery
agreement entered into between MMM and Tamarron Trading on or about 15
March 2004 in terms of which the Parties sought to ensure the sustainable
provision of municipal services, including electricity provision to the Service
Area, including all addendums, novation and replacement agreements

thereto;



1.1.22. "External Auditor' means the Auditor-General as defined in section 1 of the

Municipal Finance Management Act 56 of 2003;

1.1.23. “Financial Year' means the financial year of both MMM and Service Provider
being a 12 (twelve) month period commencing on 1 July and ending on 30

June of the following year;

1.1.24. "Generation Licence" means the electricity generation licence issued by
NERSA to the Service Provider;

P,

adopted by the Council;

1.1.25. "IDP" means MMM's integrated developme

1.1.26. “KPA”" means the key performance are: is the explicit statement of

the performance objective and Ot/J%tcg“m results tha

elate to major functional,

operational, financial,

1.1.27.
are in line with the pric

IDP, against which 1

R 11 MM M”
“ establishe

amended;

1.1.32. "MOI" means the memorandum of incorporation of the Service Provider;

1.1.33. "Municipal Manager" means a person appointed in terms of section 54A of
the MSA;

1.1.34. "Municipal Representative” means a councillor or an official of MMM or
both, designated as a representative of the Council in terms of section 93D of
the MSA;

ey



1.1.35.

1.1.36.

1.1.37.

1.1.38.

1.1.39.

1.1.41.

1.1.42.

“-plan for the

“NERSA’” means the national energy regulator of South Africa;

"Parties" means MMM and the Service Provider and "Party" means either

one of them, as the context may require;

“Plant” means the vehicles, machinery, equipment and any other movable
property necessary for the proper performance of the Services by, the Service

Provider;

"Records”" means the Service Provider's constltutlve documents and

performance parameters, which shall includ he following documents; this

Agreement, the Business Plan, the Col

f Ethics and any documents
/{? 4

relating to the aforementioned,

//
£ 4

directly related to th

shall include:

. "SDBIP" rfie@ns thé approved service delivery and budget impiementation

current financial year;

“Service Area’ means the geographical area for which the Distribution
Licence and Generation Licence were issued to MMM and in respect of which

the Service Provider is appointed to render the Services;

“Service Levels” means the level of service to be achieved by the Service
Provider in providing the Services under this Agreement as more fully set out

in clause 9 and Schedule B;



1.2

1.1.43.

1.1.44.

1.1.45.

1.1.46.

1.1.47.

1.1.48.

1.1.49.

1.

"Service Provider" means Centlec SOC Limited, a state-owned company
incorporated in accordance with the company laws of the Republic of South
Africa under registration number 2003/011612/07;

"Services" means the services rendered by the Service Provider set out in
further detail in Schedule A;

“Shareholder’ means Mangaung Metropolitan Municipality a statutory body
established in terms of the provisions of section 12 of the Local Government
Municipal Structures Act of 1998 as per the establlshment notice published in
the Free State Provincial Gazette No. 147 of 28 March 201 1, or its successor-
in-title from time to time, being the solegbaregelder and parent municipality

L
b

of Centlec;

4

“Shareholder Compact’ %s/feans the shareholder compact agreement

i
concluded by the Parties and" approved

vision conferring rights or imposing obligations on a Party

Any substantlve,

and appearlng in any of the definitions :in' this clause 1, or elsewhere in this

Agreement "zlshall be given effect to as if it were a substantive provision in the

1.2.2.

1.2.3.

u"bddy of thls ‘Agreement.

Words and expressions defined in any clause shall, unless the application of
any such word or expression is specifically limited to that clause, bear the

meaning assigned to such word or expression throughout this Agreement.

Subject to clauses 1.2.5 and 1.2.12, defined terms appearing in this
Agreement in title case shall be given their meaning as defined, while the
same terms appearing in lower case shall be interpreted in accordance with

their plain English meaning.



1.2.4.

1.2.5.

1.2.6.

1.2.7.

1.2.8.

A reference to a statutory enactment shall be construed as a reference to that

enactment as at the Signature Date, and as amended or substituted from time

to time.

Reference to "days" shall be construed as calendar days. Any reference to
"business hours" shall be construed as being the hours between 08h00 and

16h00 on any Business Day.

Unless specifically otherwise provided, any number of days prescribed shall
be determined by excluding the first and including the last day, or, where the
%é%day, the next succeeding

last day falls on a day that is not a Bus
Business day. %7%

Where figures are referred to in‘numerals and i

conflict between the two, the words shall prevail.

by reason o z's'”u‘ch Party having, or being deemed to

%

duced such provision.

gh, of necessity, must continue to have effect
o

ermination, notwithstanding that the clauses

1.2.11. Any reference in this to "this Agreement” or any other or document, shall be

construed as a reference to this Agreement, or such other or document, as

amended, varied, novated or supplemented from time to time.

1.2.12. To the extent that this Agreement incorporates any annexures, such

annexures shall have the same force and effect as if set out in the body of

this Agreement. In this Agreement, the words "clause" or "clauses” and



"annexure" or "annexures", refer to clauses of and annexures to this

Agreement.
INTRODUCTION
2.1. MMM is in terms of the Constitution and other applicable legislation charged with the
responsibility of ensuring the sustainable provision of municipal services within its area
of jurisdiction.
2.2. MMM has elected to deliver the Services through the S;rvice Provider established by
2.3.
2.4,
2.5.
.
APPO,!_NTMENT

MMM herel yéappomts the Serwce Provider, on a non-exclusive basis, as its service provider

to render the Serwqes whlch appointment the Service Provider hereby accepts, subject to

KA

the terms and condmons set out herein.

SUPREMACY OF THIS AGREEMENT

4.1.

In the event that any provision of any other agreement entered into between MMM
and the Service Provider or any term in the Business Plan and pertaining to the
subject-matter of this Agreement conflicts with the provisions of this Agreement, the
provisions of this Agreement shall prevail unless the other agreement specifically

states that it is the intention of the Parties to amend the terms of this Agreement.

10



4.2. For the avoidance of doubt, the Existing Service Delivery Agreement is hereby,

cancelled and shall have no force or effect following the Effective Date.
5. CESSION AND ASSIGNMENT OF APPOINTMENT

5.1. The Service Provider acknowledges that the appointment conferred upon it in terms
of clause 3, may not be ceded or assigned whether temporarily or otherwise without

the prior written consent of MMM as approved by Council.

6. GOOD FAITH AND INDEPENDENT CONTRACTING

6.1. Both Parties shall always show good faith towards ch other for the duration of this

Agreement, which includes:
6.1.1. protecting each other's interest

6.1.2.

authority to bind the other Party by any representations, statements,

warre;ﬁfiés or agreements in any manner whatsoever,
6.2.5. unless specifically so provided in this Agreement or otherwise in writing.
7. STATUS AND DURATION OF THIS AGREEMENT

7.1. This Agreement shall commence on the Effective Date and shall subject to clause 37
and 37.2.2.7, endure indefinitely, unless superseded by national legislation or a

resolution of the Council.

11



7.2.  Subject to 7.4, this Agreement shall be reviewed annually in line with the period of the
IDP in terms of the provisions set out in this Agreement or until it is terminated by
MMM pursuant to section 93B(c) of the Systems Act.

7.3. This Agreement shall be reviewed and amended from time to time to ensure that it

complies with the provisions of the latest IDP.

7.4.  The annexures to this Agreement shall be reviewed and agreed to annually by both
the Board of the Service Provider and MMM as they form the basis for the performance

review of the Service Provider.

SERVICE AREA 1 %
i

8.1. MMM shall render the Service Provider aII*"reasonable as

istance in maintaining a

Distribution licence and a Generation ‘IIC)_” e from NERSA for electricity provision in

the Service Area.

follows:

8.5.1. MMM shall forthwith, following the publication of a redetermination of its
municipal boundaries in .the Free State Provincial Gazette under the
Demarcation Act or any other law, indicate whether it requires the Service

Provider to provide Services within the extended area;

8.56.2. if the Service Provider is required by MMM to provide the Services in the
extended area, the Service Provider shall make provision of the Services to

the extended Service Area; and

12



10.

8.5.3. if the municipal boundaries of MMM are reduced under the Demarcation Act
or any other law, then following the publication of a redetermination of MMM's
municipal boundaries in the Free State Provincial Gazette under the
Demarcation Act or any other law the service area shall be reduced to

coincide with the new boundaries of MMM.

SERVICES AND SERVICE LEVELS

9.1. The Services provided or to be provided by the Service Provider from the Effective
Date in accordance with the provisions of this Agreement, are described in Schedule

9.2.

as contemplated in this Agreement.

9.3. The scope of the Services may be changedy agreement between the Parties

pursuant to the business f and bud

Agreement.

Vi

P Vi K
9.4. The Service Lev o as Schedule B and shall be reviewed annually

imencement of each

F

prior to the
&

process.

b
s
/

fc;rthe supply of S‘élr/'\}ices to Customers from time to time, subject to the provisions of

this clause 10,

10.2. The Service Provider shall only be permitted to charge Customers at such tariffs as
may be sanctioned by MMM and approved by NERSA from time to time in accordance
with the provisions of this clause 10. The tariffs and any amendments thereto shall
further comply with MMM's tariff policy from time to time, subject to the provisions of

national legislation and the requirements of NERSA.

10.3. Should the Service Provider wish to table any amendments to tariffs with NERSA or
apply for the approval of any new tariffs, it shall, at least by no later than 28 February
of each year submit such proposal to MMM for sanction and MMM shalll at its discretion

sanction such tariffs within a period of (30) days of the request thereto, failing which it

13



11.

shall timeously provide the Service Provider with reasons as to why such tariffs were

not approved.

10.4. The Service Provider shall only be entitled to submit such tariff proposals to NERSA
as have been sanctioned by MMM pursuant to clause 10.3. All tariffs will be prepared

in accordance with the requirements and guidelines of NERSA from time to time. .

10.5. MMM and the Service Provider acknowledge that the Service Provider shall only be
entitled to impose such tariffs as are finally approved by NERSA.

PRINCIPAL OBJECTIVE OF THE SERVICE DELIVERY AGREEMENT AND LINK TO
BUDGETING PROCESS

11.1. This Agreement is envisaged to promote a mework W|th|n which a detailed service

ievement of such objectives. It also identifies the KPAs

re sources aIIocated to the
‘and Ki Is that are used in evaluating the extent to which the Service Provider and its
management have achleved the service delivery objectives determined for the Service
Provider and enables evaluation of management performance in the context of

appropriate remuneratlon

12. STANDARDS AND CONDITIONS OF SERVICE

12.1. The Service Provider shall provide the Services:
12.1.1. at the Service Levels set out in Schedule B;

12.1.2. in accordance with best engineering practice; and

14



12.1.3.

in compliance with all directives, time schedules and budgets agreed with
MMM.

12.2. It is recorded that Service Levels may vary within the Service Area as a result of

differences in the physical and infrastructural attributes of each area, provided that the

Service Provider shall:

12.2.1.

12.2.2.

12.2.3.

12.3.

comply with the Regulatory Provisions in the delivery of the Services;

comply with the socio-economic development plan prepared in terms of

clause 28; and

seek the approval of MMM in accords Jf

Service Levels to be lowered.

restrict or discontinue the provision of ‘the' Serwces except for a limited period in order

to undertake maintenance ding extraordmary maintenance, subject to advance

13.

13.2. The Service Provider's budget shall include a multi-year Business Plan which shall,

inter alia:

13.2.1.

13.2.2.

serve the purpose of providing a vehicle through which the obligations of the
Parties with regard to service delivery can be articulated and agreed upon on

an annual basis;

each Business Plan must define the outputs to be achieved by the Service
Provider in each year, the budget required to achieve the outputs, and such

other issues as MMM shall request the Service Provider to incorporate in the

15



13.3.

13.4.1,

Business Plan, including a range of other critical issues and supporting
information describing the business and the strategies to be adopted to

ensure service delivery on the agreed outputs;

13.2.3. set key financial and non-financial performance objectives and measurement
criteria which shall have been agreed between the Service Provider and
MMM.

The Annual Budget shall:

13.3.1. be within any limits determined by MMM,J,%i'f%Ti’Jding any limits on tariffs,

revenue, expenditure and borrowing; re

13.3.2. comply and be consistent with MMN’s budget and the IDP;

13.3.3.

13.3.4. i commitments, including particulars

ring the period to which the plan

as far asppossmle e in accordance with a template submitted to the Service

Provider from time to time by MMM at commencement of the annual
:“V"”Ebudgetlng process and shall in detail set out the outcomes to be achieved by
the Serwce Provider in the following year, commencing on 15t July. In addition,
each Busmess Pian shall include indicative inputs and outputs and financial

models for the subsequent 3 (three) years;

13.4.2. be approved by the Board of the Service Provider after it has been finally
negotiated and settled as per the provisions of section 87 of the MFMA; and

13.4.3. be submitted to MMM in terms of the provisions of the MFMA including any
regulations framed hereunder or on or before a date determined by MMM

16



14.

from time to time, provided that such date is not later than the date
contemplated under the MFMA.

13.5. Any projected allocation to the Service Provider by MMM must be provided for in the
annual budget of MMM, and to the extent that so is not provided, the Service Provider’s
budget and where applicable, the Business Plan, must be adjusted in accordance with

the provisions of section 87(6) of the MFMA.

13.6. The Service Provider shall incur expenditure only in accordance with its approved

budget, subject to any adjustments effected on the basis contemplated in the MFMA.

PERFORMANCE OBJECTIVES, COMPLIANCE AND REVIEW

14.1. Taking into account MMM’s key service delivery impe'ratiyes and the resources
the Service Provider’s Business Plan shall

-fman%al performance objectlves of the

14.2.

14.3.

14.4. The serwce objectlves agreed to from time to time between the Service Provider and

MMM represent a crltlcal measure of service dellvery, and as a substantive obligation

the Servicesé"ih'e professmnal manner that is in compliance with the KPA and KPls

established pursuant to the Business Plan, as agreed annually and where applicable,
amended as provided for in terms of this Agreement or by municipal legislation. In this
regard, the Service Provider shall at all times exercise proper skill, care and diligence
and comply with all directives, time schedules and budgets as agreed with MMM

pursuant to the Business Plan.

14.5. The Service Provider shall report on its performance:

17



14.5.1. annually, as part of its annual reporting process, against the agreed KPAs
and KPls in terms of the annual reports and annual financial statements as

per clause 22;

14.5.2. six months after commencement of the Financial Year on the Service Levels

required in terms of this Agreement; and

14.5.3. quarterly report on its activities during the quarter under review to MMM in
terms of the reporting requirements under clause 20.

15. SERVICE DELIVERY AGREEMENT PERFORMANCE MANAGEMENT COMMITTEE

' ) Wfi’,?
other at the 'same/tlme

15.3. All decisions and resolutions taken at each meeting shall be by unanimous vote. In
the event of any deadlock, the Parties shall refer the dispute to the Executive Mayor

for determination.
16. PERFORMANCE MANAGEMENT

16.1. It is recorded that the NERSA acts as the sole industry regulator in respect of the
Services. The Parties accordingly agree that the Services are to be rendered in
compliance with the requirements of the NERSA as stipulated in the Distribution

18



16.2.

16.3.

17. SERVITUDES

17.1.

17.2.

17.3.

complete manageme

””-"’approved by Councul shi

Licence and Generation Licence conditions (if any), in addition to the target set in the

business plan.

In accordance with the MSA, any other applicable legislation and the stipulations of
NERSA in respect of the Distribution Licence and Generation Licence from time to
time, the Service Levels shall be subject to an annual review by the Parties in co-
operation with, and in compliance with the requirements of NERSA, in accordance

with the provisions of this clause 15.

As an external functionary of MMM, the Service Proy‘iger is required to perform its
activities for the purpose it has been mandated by' MMM in terms of the scope of
Service described in this Agreement, Shareholder Compact and in accordance with
the MSA and other Applicable Law. To that extent necessary, MMM will, as the parent
rmed as to essence of its mandate and

municipality, keep the Service Provider,

'; (n.

performance objectives and do all t reasonably necessary kand required to be

done to keep it informed of its functio

functions and powers of MMM

f the relevant Services. The annual BusinessrPIan, as
ontain the KPA's and KPI's with which the Service

Gy
Prowder must comply in respect of the Services.

The Service Provider, in rendering the Services, is reliant on the continued use of
certain servitudes, rights of way and similar rights over or in respect of the property of

third parties, whether registered or otherwise, in favour of MMM.

MMM shall, for the duration of this Agreement, allow the Service Provider continued

use of these servitudes and rights of way at no cost to the Service Provider.

MMM, or its delegated or appointed representative, shall at the reasonable request of

and in consultation with the Service Provider, take such steps as may be necessary

19



17.4.

17.5.

18.2.

18.3.

to acquire and register such further servitudes as may be reasonably necessary for
the effective performance by the Service Provider of its obligations under this
Agreement. The Service Provider shall, on demand, pay to MMM the costs of

registration of such further servitudes in favour of MMM.

To the extent that servitudes have not been registered, by virtue of the immovable
property concerned being held by MMM, MMM shall ensure that, on registration of
transfer of such property to third parties, the rights of MMM and through it the Service
Provider, are legally protected and MMM shall ensure registration of such rights on or
prior to transfer, at the cost of MMM or the third party pgrchaser.

he Servnce Provider shall be

Notwithstanding the provisions of 16.2 above'

&

responsible for all reticulation costs mcludmg malntenance of relevant area of

excavation.

provision or upgradlng of the Services in respect of such developments.

In the event that any bulk services contributions are recovered by MMM in respect of
any New Developments, sub-divisions, or re-zonings, the direct cost for the electricity
service provision shall be accounted for in accordance with clause 23 of this

Agreement.

The Service Provider shall, at the request of MMM, provide reasonable technical
assistance to MMM in making any representations to any tribunal in respect of any

application relating to New Developments.

20



18.4. If MMM subsidises any New Developments or the municipal services to be rendered

in respect thereof, such New Developments shall be treated as socio economic

services as contemplated in clause 28.

19. ASSETS AND RISK MANAGEMENT

19.1. Maintenance and availability of the assets

19.1.1.

19.1.2.

19.2.1.

19.2.2.

It is recorded that this Agreement has been entered into on the understanding
that the Assets or Council business will revert to MMM on termination as set

out in clause 37. Accordingly, and pursuant: f/fhe asset due diligence, the

Service Provider undertakes to maintain preserve the Assets in their

in any other manner alienate . ﬁjaterial Asset, without the written consent of

MMM, which consent shall notml:;éf'”

p

asonably withheld.

The Service Provider shall always be responsible for providing all Plant

necessary for the proper performance of the Services provided that during the
financial year period, the above responsibility shall be subject to the budget

allocation agreed with MMM.

Save for the Assets owned by MMM and in the name of MMM as of the
Effective Date, all Plant employed by the Service Provider in the performance

of the Services at any time must either be owned by MMM, the Service

21



Provider or hired by the Service Provider pursuant to a contract of hire, which
contract must contain a clause permitting the Service Provider to assign the
benefit of the contract to MMM.

19.2.3. The Service Provider shall always be fully responsible for the payment of all
licensing fees, taxes and insurances required in connection with or arising out
of the possession or use of all Plant employed in the performance of the

Services.

19.2.4. The Service Provider is required at all times to keep all Plant employed in the

performance of the Services maintained and |n good and serviceable repair

and in such condition as is commensurate , th the proper performance by the

Service Provider of its obligations under this Agreement and maintain the

Plant in compliance with the reg ry provisions.

19.2.5. All plant employed by the Service Provider shall be of types suitable for its

intended purpose and shall be™ th all guards and safety devices

originally fitted by the manvufacturer

';scrlbe the make, type, unique identifying marks and
;ppropnate This list must be amended on an annual

ider shall always permit MMM access to all Plant employed
_ by the Servnce Pﬂ%vnder MMM shall be entitled to serve upon the Service
e Prowder a%notlce in writing requiring the Service Provider to put any item of
Plant |nto such condition as is required by clauses 19.2.3 and 19.2.4 above,
and upon receipt of such a notice the Service Provider is required to cause
all works to be carried out to comply with the notice. In the event of the Service
Provider failing to carry out such works, MMM shall be at liberty to have such
works carried out by such persons as they may choose and the Service
Provider shall pay to MMM such sum as MMM shall certify to have been the

cost of executing such work.

19.2.8. The Service Provider shall maintain records, and on the written request of
MMM shall provide MMM with copies of all service, inspection and safety
records of all Plant employed by the Service Provider. Such records shall

22



19.2.9.

include copies of all formal certificates required under the National Road
Traffic Act 93 of 1996 and any similar applicable legislation.

The Service Provider shall cause all Plant to bear the corporate colours,

words, devices and logo of the Service Provider.

19.3. Risk management

19.3.1.

19.3.2.

19.3.5.- N

It shall be the responsibility of the Service Provider to arrange for all Assets,
including infrastructure assets in terms of 18.4.7, to be comprehensively
insured within 30 (thirty) days from the date ofgnlng this Agreement, and to
similarly comprehensively insure any ass (thirty) days from the date of
delivery or transfer by MMM to the Serwce Prowder of the Asset.

W/ <
The Service Provider shall 39 ublic liability msurance against delictual,

;‘,}be brought agamst the Service

W//

all be entitled to notify the Service Provider in writing that, in its
opinion, the insurance policy obtained by the Service Provider is insufficient
for the purposes of clause 19.3.2 and requiring the Service Provider to obtain
adequate insurance for this purpose. Upon receipt of such notice, the Service
Provider shall obtain such insurance as MMM requires and in default thereof
MMM may itself obtain such insurance whereupon the Service Provider shall
pay to MMM the sum certified by MMM as being the cost to MMM of obtaining

such insurance.
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19.4. Asset management plan

19.4.1. The Service Provider shall every 3 (three) years prepare an asset
management plan for submission to MMM.

19.4.2. The asset management plan shall conform to a format prescribed by MMM,
after consultation with the Service Provider, and in the absence of such a
prescription by MMM, shall conform to a format appropriate for conveying the
information set out in clause 19.4.3.

19.4.3. The asset management plan shall include the’ i

19.4.3.1. a description of the Assets in

If requrred by M:MM the asset management .plan shall be reviewed by an

expert apponnted m accord

with the prowsmns of clause 26.2, which

o K
expert shaII not have the further powers set out |n clauses 26.3 and 26.4. The
expe%rtz shall test the reasonableness and accuracy of the asset management
o
plan and omment thereon to the executive mayor and the executive

committee or thelr delegate Sy

r preparation of the asset managern'ent plan may be adjusted
m time to time as agreed by the Parties. .
%ﬁ

19.4.7. Immediately and upon approval of this Agreement by Council, the following

infrastructure assets remain under ownership of MMM and are made
available for use and management during and for the useful life by the Service
Provider on behalf of MMM:

19.4.7.1. Streetlights;

19.4.7.2. Reticulation network;
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19.4.7.3. Pylons;

19.4.7.4. High Mast;

19.4.7.5. Power generation plants;

19.4.7.6. Transformers;

19.4.7.7. Information Technology Networks and systems;
19.4.7.8. Immovable Property; and

19.4.7.9. Buildings and land,

collectively, (the “Infrastructure Assets”)

rastructure assets, the Service Provider will pay a nominal

19, 4 10 For the us ;ofall [
E ompensatlon of R [e] per annum. The nominal compensation is payable in
four equa nstalments on the last day of each quarter of the year and shall

form pa'rthof the revenue contributions to MMM in terms of schedule E.

20. FINANCIAL AND REPORTING PROVISIONS
20.1. Budgetary process and setting of treasury policy

The Service Provider shall participate in MMM's annual strategic planning process and

participate and provide input in respect of MMM's -

20.1.1. financial plan;
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20.1.2. medium term budget framework;
20.1.3. annual budget’;"

20.1.4.. such other matters as may affect the Service Provider or the performance by

it of the Services under this Agreement; and
20.1.5. develop its budget within the budget parameters provided by MMM.
20.2. Financial risk management

20.2.1. ltis recorded that MMM has a statutory obllgatlon under the municipal finance
legislation to ensure the financial sustamabllrty of the Service Provider as a

municipal entity, including an obllgatron to report on its frnanmal viability to the

o

Auditor General.

& ” 3
20.2.2. ltis further recorded that to MMM ;,dlscharge |ts statutory obllgat|on

20.2.3.

20234 ;:o_-oﬁéiétéféﬁ‘q; \ply with determinations of the Risk Committee;

co- operate on treasury matters, including participating in its
,pacny as a member of the Risk Committee in MMM's annual
tegro process, and shall ensure that its representative has the

necessary delegated authorities to act for and on behalf of The

~Service Provider in decision making; and

20.2.3.3. comply at all times with the requirements of MMM's treasury policy

and control manual, as far as it relates to:
20.2.3.3.1. asset and liability management;
20.2.3.3.2. financial risk management; and

20.2.3.3.3. physical risk management.
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21. TREASURY
21.1. The centralised treasury functions to be performed by MMM include -
21.1.1. consolidation and evaluation of cash forecasts;
21.1.2. monitoring actual cash movements;
21.1.3. facilitation and administration of the opening and closing of bank accounts;

21.1.4. negotiation of loans and project finance agreements on the Service Provider's

behalf, to the extent that the Service Provide '/ quires this service;

T

21.1.5. establishment of procedures to contro ng-and bank accounts structures;

21.1.6.

21.1.7.

21.1.8. definition and moni

management

g any variances.
22. QUARTERLY AND ANNUAL REPORTS
22.1. Duty to prepare quarterly reports

22.1.1. The CEO of the Service Provider shall, within 30 (thirty) days of the end of
each quarter, prepare and submit to MMM a quarterly performance report for

the Service Provider as at the end of each quarter, reflecting:

22.1.1.1. its financial performance in rendering the Services;
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22.1.1.2. its achievement of agreed Service Levels;

22.1.1.3. any special circumstances and factors that should be taken into

account in analysing its performance; and

22.1.1.4. any measures to be taken by the Service Provider to improve its

performance.

22.1.2. The CEO of the Service Provider shall provide MMM with such additional
information regarding its operations, related to the provision of Services as

MMM may reasonably require.

22.2. Duty to prepare annual reports

22.2.1.2. submit such statements to the

R

the auditor gener:

. the achievement of agreed Service Levels;

.2 . any special circumstances and factors that should be taken into

account in analysing the Service Provider's performance;

22.2.2.4. any measures that will be taken by the Service Provider to improve

its performance; and

22.2.2.5. a statement of litigation and other risks, including environmental
risks, insurance gaps or claims disputes, and changes in legislation

that pose risks to the Service Provider.
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22.2.3. In addition to the preparation of financial statements, the board of directors of

the Service Provider shall approve a statement reflecting:

22.2.3.1. the capital required for the provision of the Services in the next

financial year,
22.2.3.2. how the capital will be raised; and

22.2.3.3. if capital cannot be raised a recommendation designed, so far as

possible, to ensure the provision of the Services.

"reé:tors of the Service Provider

22.2.4. In relation to labour relations, the board wa

shall approve a report refiecting for ea{gh;F'ihéhgi‘al Year:
e, " ' W

disputes with unions;

22.2.4.1. the number and nat%y 1

22.2.4.2. ients with unions;

22.2.43.

achievement of the defined annual ‘targets set out in its affirmative

procurement policy prescribed in clause 27.
23. RESPONSIBILITIES OF PARTIES

23.1. The Service Provider shall:

23.1.1. adhere to the principles of transparency and accountability in its relations with
MMM;
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23.1.2.

23.1.3.

23.1.4.

23.1.5.

23.1.6.

23.1.7.

23.1.8.

23.2.

23.2.4.

23.2.5.

ensure that the Assets, as of the Effective Date, are used effectively,

efficiently and economically;

ensure that complete and accurate books and records of Service Provider's

financial affairs are kept;

ensure prompt payment of quarterly financial contributions to MMM in

accordance with targets set out in Schedule E;

ensure full compliance with the Shareholder ;wompact and participation in

which may reasonably prejudice S' y

reputation; and

promptly remlt quarte ycontrib

|dent|f|ed, on schedule E.

7
statutory functions within the limits of MMM'’s approved budget in the

implementation of the service delivery agreement;

have full viewing, access and step-in rights to all the Service Provider's
information and financial data, banking accounts and take any steps
necessary to ensure compliance with the Municipal Finance Management
Act; and

exercise its step-in rights to the Service Provider's bank account to defray any

contribution amount payable by the Service Provider in accordance with
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Schedule E if the Service Provider is in default for a period exceeding 6

months.

24. ASSIGNED MUNICIPAL RESPONSIBILITIES

25.

26.

In accordance with section 81(2) of the MSA, the following responsibilities are assigned to

the Service Provider:

24.1. developing and implementing service delivery plans within the framework of the IDP
of MMM;

24.2. the operational planning, management and provjsiﬁoﬁr{i‘ of the electricity on behalf of
MMM;

24.3. working together with the Executive Mayor, undertakirr:i?g‘i, social and economic

development activities that are directly provision of felgctricity services;

24.4. customer management,

24.5. managing own accounting, ﬁ‘ri"g;ri_‘ciéi'_managem

investment (subject to complié%?;ﬁe withf OVisi f Schedule E on surpluses) and
frame\'e/y'qug?t)f tra{riégarency, accountability, reporting ard
etermined by MMM;

borrowing-activitié

24.6. collegti,on,}'of
with Schedule E f
ivié’é')htrol policies. The Ser

sers of electricity services in accordance with tariff and credit

Provider agrees to the consolidation of municipal services

)

wﬁ/e‘tw_een the- MMNII"\:/'I','and Service Provider payment accounts for purposes of credit

STEP-IN RIGHTS

The MMM shall have and exercise step in rights in the event of one or more of the

circumstances outlined in the Shareholder Compact.

EXPERT DETERMINATION

26.1. Where any dispute arises regarding the determination of a value or the net asset value

of the Service Provider, the provisions of this clause 24 shall apply.
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27.

26.6.

26.2. The dispute shall be referred to an expert who shall be, if the matter in dispute is

principally: -

26.2.1. atechnical matter, a practising engineer with electrical engineering expertise
of at least 10 (ten) year's standing appointed by the Chairperson/President
for the time being of the Engineering Council of South Africa:

26.2.1.1. an accounting matter, a practising chartered accountant of
Bloemfontein of at least 10 (ten) years' standing appointed by
executive president for the time being of the South African Institute

‘_,,;?:/; <9

of Chartered Accountants; or

26.2.1.2. alegal matter, a practlsmg advocate or attorney of Bloemfontein of
at least 10 (ten) years standlng appomted by the Chairperson for
the time being of the provmmal Legal Practlce‘Qouncﬂ - Free State

26.3.

26.4. The determ|nat|on of the expert s

any determlnatlon is mamfestly unj

26.5

26.7. The Parties shall implement the determination of the expert within 14 (fourteen) days
from the date the expert notifies the Parties of his determination.

PROCUREMENT POLICY

27.1. The Service Provider shall develop and implement an employment equity procurement
policy in accordance with national government policy, procurement legislation and the

MMM procurement policy.
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27.2.

27.3.

28. SOCIO ECONOMIC SERVICES

28.1.

The Service Provider's affirmative procurement policy shall include, but shall not be

limited to, the following issues:

27.2.1. a policy on black economic empowerment;

27.2.2. a policy on small micro and medium enterprise development;
27.2.3. a policy on the empowerment of the disabled; and

27.2.4. clearly defined annual targets to be achieved by the Service Provider and

reported upon as part of the annual report rescribed in terms of 22.2.5

transversal demand items.

I3

The Service Prowder;sh 1l prepar

./; i

28.1. 1 be prepared by the Serwce Provnder after consultation with and having due

28.2.

28.3.

28.1.3. endeavour to achieve an appropriate standard over time in the provision of
the Services throughout the Service Area and in the interests of the local

community.

MMM shall, in order to subsidise such services, reimburse the Service Provider in

accordance with the approved Business Plan.

For the sake of clarity, it is recorded that the levels of service required of the Service
Provider in respect of socio-economic services shall be those set out in the Business

Plan and this Agreement. Failure to perform the socio-economic services in terms of
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the business plan and this Agreement shall constitute a breach of contract especially

considering that those services are meant to benefit the poor.
29. HUMAN RESOURCES AND LABOUR RELATIONS

29.1. The Service Provider recognises MMM's vision of being a "best practice” employer

and confirms its commitment to achieving the same ideal.
29.2. In furtherance of clause 29.1 above, the Service Provider undertakes to:

29.2.1. meaningfully participate, together with MMM's other municipal entities, in the
Human Resources Committee and the Local Labour Forum established by
AR
MMM, for the purposes of amongst others of: .~

and sharing relevant information;

29.2.1.1. effectively communi

. & . Ao “;
29.2.1.2. continuous and on- g learning in respect of human resources

and labour relations iss

29.2.1.3. coordinati:ng human esource and labour relations activities;

South-African Local Government Bargaining Council;
30. MANAGEME.&T,OF COM)hIi'yERCIAL CONTRACTS
o g i

30.1. The revenué'}ﬁtéﬁégement services to be provided by the Service Provider to MMM in

respect of commercial contracts shall be:
30.1.1. cash collection;

30.1.2. credit control;

30.1.3. invoicing;

30.1.4. billing enquiries; and
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30.1.5.

records and administration support as further described in this clause 28.

30.2. The Service provider shall, until such time as the Parties agree otherwise in writing:

30.2.1.

30.2.2.

30.2.3.

30.2.4.

30.2.5.

30.3. The Service P

30.3.1.

30.3.2.

30.3.3.

render accurate monthly accounts to the commercial end users on a regular

basis in accordance with normal and ordinary business practice;
manage account queries promptly and efficiently;

receive and accurately allocate all payments made on account of such

invoices;

lists. of commercial contracts that have been terminated or have,

; 5

gh other exception reports as may be reasonably required by

l\?IM from time to time.

ider shall not, without the prior written consent of MMM:

agree to compromise any amount due to MMM in respect of a commercial

contract;

give any extension of time or other indulgence to any of the commercial end

users;

institute legal proceedings against any of the commercial end users.
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31.

32.

33.

30.3.4. MMM shall provide the Service Provider with such assistance as may be
necessary to enable the Service Provider to perform its obligations effectively

under this clause 30 .
NERSA REQUIREMENTS

Should NERSA, at any time during the continuance of this Agreement, set down any specific
requirements with regard to the conditions and provisions of the service delivery
contemplated in this Agreement which requirements are inconsistent with the provisions and
conditions of this Agreement, the Parties agree to negotiate in good faith to amend this

Agreement in order to comply with NERSA requirements. 7

ENVIRONMENT AND HUMAN HEALTH

.,Agglslatlon the Service

In addition to rendering the Services in compllance wnth all applicabl
T e,
Plant in such a manner as %; least harmful to

Provider shall render the Services, using the
the environment and human health and shall, ‘at |ts own cost prevent, at least to the extent
required by law, any pollution to wronment or rlsk to human health. The Service

Provider indemnifies and holds MM SS agalnst any claims that may be brought

agalnst MMM in connectlon W|th p " i aterﬁand air, human health or the

vnolat|on of any statute, judgement, order, decree or regulation or rule of any

court, competent authority or arbitrator of competent jurisdiction applicable or
relating to it, its assets or its business, or its memorandum of incorporation or
any other documents or any binding obligation, contract or agreement to

which it is a party or by which it or its assets are bound.
33.2. MMM hereby represents and warrants to the Service Provider that:

33.2.1. it has full power and authority to enter into, legally bind itself by, and perform

its obligations under this Agreement;
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34.

33.2.2. this Agreement has been duly authorised and executed by MMM;

33.2.3. the execution of this Agreement does not violate any judgement or order of
any court, competent authority or arbitrator of competent jurisdiction

applicable in relation to MMM or the existing assets of MMM;

33.2.4. it has the exclusive authority to delegate the provision the Services to the
Service Provider in the Service Area and is fully authorised and entitled to
authorise the Service Provider to do so on its behalf on the basis set out in

this Agreement;

33.2.5. it has the legal capacity and authority to ppomt the Service Provider as a

services provider in terms of the MSA on the baS|s set out in this Agreement.

33.3. Itis expressly agreed between the Parties tF at each warranty and each representation

given by both in this Agreement are material to this Agvreement and have induced them

to conclude this Agreement.

33.4.

34.1.

3 connected w1th the whole or any part of the Assets and hereby does indemnify

and hold IVIMM harmless against all losses, claims, demands, proceedings,
damages costs, charges and expenses (including reasonable legal expenses
on a full indemnity basis) of whatsoever nature arising out of this Agreement
or at law in respect of injury to or death of any person or loss of or damage to
any person or property accruing after the effective date but prior to the
termination of this Agreement unless such injury, death, loss or damage was
caused by any act or omission of MMM or any of its employees,
subcontractors, consultants, agents or representatives or other third parties

for whom MMM is liable in law or under this Agreement. The Service Provider
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34.1.2.

34.1.3.

34.1.4.

shall report all serious accidents to MMM within 24 (twenty-four) hours of

becorning aware of their occurrence;

subject to the other provisions of this Agreement, be obliged to intervene in
any claim arising and to indemnify and hold MMM harmless from any claim,
damage, loss, cost, expense (including reasonable legal expenses on a full
indemnity basis) arising from or attributable to the Service Provider in respect
of the provision of the Services or the operation and maintenance of the
Assets unless such injury, death, loss or damage was caused by any act or

omission of MMM or any of its agen ployees, subcontractors,

consultants, or representatives or other ttl aies for whom MMM is liable

in law or under this Agreement; and

subject to the other prowsmns of thls Agreement and as from the effective

%,
date, be responsible to MMM and third partles for all ns«!}(s and obligations,

pertaining to the provision of the Serwces in‘accordance with this Agreement,

and shall be responsible for the payment of any damages, claims or losses
due to any act or o%% f the Serv:ce Prowder and shall indemnify and
r amages penalties, legal fees and costs
(|nclud|ng reasonable ei%%ért‘é ,]fto ‘a breach of this undertaking. The
Serwce Prowder wnll be obllg, d to intervene and shall assume responsibility

i
s A

in respect of any legal pr ! dlngs (|nclud|ng arbltratlon) of any nature

comesto its knowledge

subject to the other provisions of this Agreement and as from the Effective
Date, comply with all labour legislation, and shall and hereby does indemnify
and hold MMM harmless against all losses, claims, demands, proceedings,
damages, costs, charges and expenses (including reasonable legal expenses
on a full indemnity basis) of whatsoever nature arising from any act or
omission of the Service Provider in relation to payments for all income or other

taxes, national insurance contributions or levies of any kind relating to or
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arising out of the employment of any person by the Service Provider or as a

result of or arising from any industrial action or related conduct embarked

upon by any employee.

34.2. MMM shall indemnify and hold the Service Provider harmless against all losses,

claims, demands, proceedings, damages, costs, charges and expenses (including:

34.2.1. reasonable legal expenses on a full indemnity basis) of whatsoever nature
arising out of this Agreement or at law in respect of any injury to or death of

any person or loss of or damage to any person or property where such injury,
-

death, loss or damage was caused by any act v omission of MMM or any of

its employees sub-contractors, consultaﬂ . agents or representatives or

34.2.2.

effectwe date |n dlschargl g:any of its rights or obligations under this

Agreement/where siJch |njury eath, loss or damage was caused by any act

,ro‘r omassmh MMM or any of its agents, employees, sub- contractors,
consu'tants or representatlves or other third parties for whom MMM is liable
in law or under this Agreement and MMM will be obliged to intervene in any

uch claim a ising.

35.1. The Parties undertake to keep and hold secret and confidential the terms of this
Agreement and any information they may acquire directly or indirectly from any
disclosing Party by virtue of the fulfilment of its obligations in terms of this Agreement

("confidential information").

35.2. The Parties shall not during their association with one another or thereafter, disclose
the confidential information to any person for any reason or purpose whatsoever
without the prior written consent of the other Party, save in accordance with the

provisions of this Agreement.
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35.3.

35.4.

36. GOOD FAITH AND.CO-OPERATION

36:2.

Each Party agrees not to utilise, employ, exploit or in any other manner whatsoever
use the confidential information for any purpose‘ whatsoever other than for the
purposes of complying with its obligations or exercising its rights under this

Agreement, without the prior express written consent of the other Party.

Notwithstanding anything to the contrary contained in this Agreement, the Parties’

obligations of confidentiality will not extend to:

35.4.1. confidential information which was generally known to the public or which had
entered the public domain at the time of disclosure or which after disclosure

became generally known to the public or WhICh entered the public domain

(save where such confidential mformatlon became generally known to the
4‘

public or which entered the public ain as a reeult of the receiving Party);

f’z"‘,

35.4.2. confidential information which-was mdependently recelved by a Party prior to

@
the date of disclosure from a Person hav” g } the right to dlsclose same; or

35.4.3. confidential mformatlon WhICh a Party becomes obliged to disclose under an

order of court or under the ru!es of any stock exchange or other applicable

laws.

this Agreement shaII be administered and promoted with the highest degree of

integrity between the Parties.

37. TERMINATION

37.1.

37.2.

The termination of this Agreement is initiated by a notice from either Party in terms of
the provisions of this clause. The notice shall set in motion a transitional phase,

culminating in termination, as described in clause 38.

MMM may terminate this Agreement -
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37.2.1.

37.2.2.

upon 180 (one hundred and eighty) days’ notice to the Service Provider in

writing;

notwithstanding the provisions of clause 37.2.1, upon 14 (fourteen) days’

notice to the Service Provider in writing on the occurrence of any one of the

following events —

37.2.2.1. if there is a compulsory acquisition or expropriation by any

Competent Authority of a material part of the Assets or other rights

necessary for the supply of the Servig/ehs;

37.2.2.2. i

of the Services;

ur declares that a financial rgency exists as

7 ‘W}

37.2.2.3. a competent co

contemplated in the MFMA to be enacted, or in the event of an

37.2.2.7. if the Service Provider disposes of movable assets owned by it to
such an extent that it is unable in MMM’s reasonable view to
continue properly with the provision of the Services. If MMM's view
in this clause 37.2.2 is disputed by the Service Provider, the
Service Provider may refer the matter for resolution in terms of

clause 24, as constituting a technical matter.
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37.3. Should any of the following events occur, MMM shall, subject to the remaining
provisions of this clause 37.3 , be entitled to cancel this Agreement on 30 (thirty) days'

written notice to the Service Provider:

37.3.1. the Service Provider consistently fails to attain the service levels prescribed
in terms of clause 12 in a manner that is inconsistent with an intention or ability

to provide the Services in terms of this Agreement;

37.3.2. the Service Provider fails to maintain the Plant in accordance with the

provisions of clause 19.1; or

37.3.3. the Service Provider fails to prepare budgets, quarterly reports or annual

reports in terms of this Agreement or int of any Regulatory Provision.

38. EFFECT OF NOTICE OF TERMINATION

%
38.1. The Parties acknowledge that it is the duty of MMM to ensure as far as is reasonably
possible uninterrupted delivery of the Serwces in the best interests of the local

community. The Parties h dl,ngly agreed that upon notice of termination in

terms of this Agreement:

38.1.1. nsitional process which shall be designed to

ery of the Services;

itself takencontr %o% the provnsnon of the Services; and
38.1".3? this Agreefﬁent shall terrﬁfihaie on a date or on an occurrence of an event
agreed between the Parties, or if no such date or event is agreed between
the partles when a new service provider has been appointed by MMM or there
has been a transfer of assets or the Business to a buyer, whichever is the
sooner, provided that if a new service provider is appointed by MMM before
the transier of the Assets or the Business to a buyer, any undertakings made
by either Party to the other in relation to the transition process shall remain
binding and such undertaking shall be deemed to be severable from the rest
of the Agreement and shall remain in force despite the termination of the rest

of the Agreement.

38.2. MMM shall be entitled to liquidate and disestablish the Service Provider:
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38.3.

39.

38.2.1. if the Agreement terminates in terms of clause 37 above and MMM found an

alternative service provider to render the Services;

38.2.2. following an annual performance review, if the performance of the municipal

entity is unsatisfactory;

38.2.3. if MMM does not impose a financial recovery plan in terms of the Municipal
Finance Management Act and the municipal entity continues to experience

serious or persistent financial problems; or

38.2.4. if MMM has terminated the service delivery a "Féement or other agreement it

had with the municipal entity.

Upon the liquidation and disestablishment f"the Servnce Prowder and provided MMM

has not found an alternative service provider to render the Serwces the assets in the

control and possession of the Service Provider on the terminati fiof the Agreement

Fils Agreement, including obtalnlng an interdict,
laim specific performance of any obligation whether or not

rived, in either event without prejudice to the aggrieved

Party's nghtbto claim dama s

40. DISPUTE RESOLUTION"

40.1.

In this clause 40:-

40.1.1. "MEC" means MEC as defined in section 1 of the Intergovernmental Relations
Framework Act No. 3 of 2005.

40.1.2. "Dispute" means any dispute, arising between the Parties in connection with:

40.1.2.1. the formation or existence of;
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40.1.2.2. the implementation of;
40.1.2.3. the interpretation or application of the provisions of;

40.1.2.4. the Parties' respective rights and obligations in terms of or arising

out of or the breach or termination of;

40.1.2.5. the validity, enforceability, rectification, termination or cancellation,

whether in whole or in part of; or

40.1.2.6. any documents furnished by the Parties pursuant to the provisions

of, V4

any matter affecting the

this Agreement, or which relates |n any way’

interests of the Parties in terms of th|s Agreement. *

40.2. The Parties shall take all reasonable steps fo av0|d a dispute and- shall endeavour to

resolve any dispute arising out of th|s Ag ‘ement without resorting to a judicial

process.

itt;m“f21 (twenty-one) days of the date
sen give written notice to the other Party to the

40.3. A Party claiming that a dlspute ha;" arisen
. on which the dlspute is sald to have

dispute specnfymg the nature of the

40.5. - withir
N - T - I . _ .
informal ¢ negotiations, either of the Parties may declare the dispute as an
T - - S

intergovernm dispute by notifying the other Party of such declaration in writing.

40.6. Ifthe dispute is of a financial nature, the Parties shall report the dispute to the National

Treasury as required in terms of the MFMA.

40.7. Once a formal intergovernmental dispute has been declared, the Parties must meet

within 7 (seven) days of the declaration of the intergovernmental dispute to: -
40.7.1. determine the nature of the dispute;

40.7.2. the material issues of such dispute; and
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40.8.

40.9.

40.7.3. designate a facilitator.
The facilitator shall be, if the matter in dispute is principally: -
40.8.1. alegal matter - a retired Judge of the High Court of South Africa;

40.8.2. an accounting matter - a practising chartered accountant in Bloemfontein of

at least 10 (ten) years' standing;

40.8.3. any other matter - any independent person, agreed upbn between the Parties,

failing which the independent person shall b ”’;’ppinted by MMM.

The facilitator must submit to the MEC, a report of

<7
40.9.2.
40.9.3.

40.9.4.

et in ac :brdance with clause 40.6 above or fail to agree

ch mee ﬁé',_the Parties shall request assistance from the

40.13.The negotiations and discussions conducted pursuant to this clause 40 shall be

privileged and may not be used in any judicial proceedings as evidence by or against

any Party.

40.14. The provisions of this clause 40-

40.14.1.constitute an irrevocable consent by the Parties to any proceedings in terms
hereof and no Party shall be entitled to withdraw therefrom or claim at any

such proceedings that it is not bound by such provisions;
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41.

42.

40.14.2.are severable from the rest of this Agreement and shall remain in effect
despite the termination of or invalidity for any reason of this Agreement.

40.15.The provisions of this clause 40 shall not preclude a Party from access to an
appropriate court of law for interim or other appropriate relief in respect of urgent
matters by way of an interdict, or mandamus, for which purpose the Parties irrevocably
submit to the jurisdiction of the High Court of the Republic of South Africa,

Bloemfontein.

40.16. The Parties duties, rights and obligations in terms of this Agreement shall continue

notwithstanding the pending finalisation of any dispy:te‘.’*"

40.17.This clause is a separate, indivisible agreemeﬁ.ffrom the rest of this Agreement and

shall, remain in effect even if this Agreement terminates, is nullified or cancelled for

whatsoever reason or cause.

GOVERNING LAW

This Agreement shall be governe& by é{ﬁdfgconstruea accordance with the laws of South

Africa.
SEVERABILITY

42.1. Severability

BT >
Eachof the: provisions of thi

-+ Agreement is or become

greement is severable. If any provision of this

illegal; invalid or unenforceable in any respect under the

law of any jurisdiction, that
Wy, s CoT
[ AN § Y

i £
42.1.1." the legality, validity or enforceability in that jurisdiction of the other provisions

of thls Aé?éement; or
42.1.2. the legality, validity or enforceability in other jurisdictions of that provision or
any other provision of this Agreement.

42.2. lllegality, Invalidity or Unenforceability

If any provision of this Agreement is or becomes illegal, invalid or unenforceable, the
Parties shall negotiate in good faith with a view to replacing the illegal, invalid or
unenforceable provision with one or more provisions reasonably satisfactory to the

Parties and differing from the replaced provisions as little as possible.
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43. ENTIRE AGREEMENT

44,

This Agreement and all documents entered into, or to be entered into, pursuant to this

Agreement constitute the whole understanding between the Parties in relation to its subject

matter.

NOTICES

44.1.

Details for Notices

ed or permitted to be given

Any notice, instruction, consent or other document rec

under this Agreement shall be in writing and shall b vered or sent by courier or by

email to:

44.1.1. For MMM:

Physical:  Bram Fisher Buildi

E-mail: thabo.malgas@centlec.co.za

44.2. Any communication and/or information to be given in connection with this Agreement

shall be in writing in English and shall either be delivered by hand or by email form if

so required by a Party:

44.2.1. atits registered office, or such other address as it may notify to the other Party

for such purpose;
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44.3.

44.4.

45, ANTI-CdﬁkLﬁJPchN

45.1.

45.2.

44.2.2. atany such address as a Party may in writing notify to the other Party for such

purpose.

A communication sent according to clause 44.2 shall be deemed to have been

received:
44.3.1. if delivered by hand, at the time of delivery;

44.3.2. email or other electronic communication, at the time of completion of

transmission by the sender;

44.3.3. except that if an electronic communication. eived between 5:30 pm on a

Business Day and 9:30 am on the nex ess Day, it shall be deemed to

have been received at 9:30 am on.the second of stich Business Days; or

44.3.4. if sent through a courier con
an address chosen as its :
deemed to have beéen received
(unless the contrary i IS proved)

Each Party repres nts and ‘warrants to the other Party that it and its respectlve--',

VW-?

Afflllates (mcludlng thelr respective Directors , officers, shareholders, employees and e

agents) have each conducted all of their respective activities in connection with the
signature. of thle Agreement and the performance of any obligations under or.in
connection W|th this Agreement, in accordance with all applicable anti-corruption
legislation, regulations and other requirements of national governmental agencies
having jurisdiction over such activities, as may be implemented by the Regulatory

Provisions.

Each Party further represents and warrants that neither it nor its Affiliates (including
their respective Directors , officers, shareholders, employees and agents) have paid,
offered or promised to pay, or authorised directly or indirectly, the payment of any

money or anything of value to any person (including any public official or employee)
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for the purpose of illegally or improperly inducing that person to take action or omit to
take action in connection with the signature of this Agreement or the performance of
any obligations under or in connection with this Agreement in order to secure an

improper advantage or benefit.
46. GENERAL

46.1. Whole

46.1.1. This Agreement constitutes the whole of the agreement between the Parties
relating to the matters dealt with herein and gave to the extent otherwise
provided herein, no undertaking, representa n term or condition relating to

the subject matter of this Agreement not mcorporated in this shall be binding

on any of the Parties.

46.1.2. This Agreement supersedes
Parties (and other persons, as
or on behalf of the: ‘Partres (and

46.2.

46.3

No Ia’utude extensmn of time or other indulgence which may be given or allowed by
any i °arty [’ro the other in respect of the performance of any obligation hereunder, and
no delay or forbearance in the enforcement of any right of any Party arising from this
Agreement and no single or partial exercise of any right by any Party under this
Agreement, shall in any circumstances be construed to be an implied consent or
election by such Party or operate as a waiver or a novation of or otherwise affect any
of the Party's rights in terms of or arising from this Agreement or estop or preclude any
such Party from enforcing at any time and without notice, strict and punctual
compliance with each and every provision or term hereof. Failure or delay on the part
of any Party in exercising any right, power or privilege under this Agreement will not

constitute or be deemed to be a waiver thereof, nor will any single or partial exercise

49



of any right, power or privilege preclude any other or further exercise thereof or the

exercise of any other right, power or privilege.
46.4. No Waiver or Suspension of Rights

No waiver, suspension or postponement by any Party of any right arising out of or in
connection with this Agreement shall be of any force or effect unless in writing and
signed by such Party. Any such waiver, suspension or postponement will be effective
only in the specific instance and for the purpose given.

43.5 Data Security Management and Intergration

Parties shall implement the data storage bac% /o‘r?p%;;oses of data recovery. All
Service Provider data, ICT systems data centre, security; aj

/“mw

lications, software, and
networks will be integrated with and /gﬂoﬁsystems data cen curity, applications,
software, and networks of MMM form

sharing and seamless usage purposes

nformation link,

at theyw I operate after any such expiration

ity m ,st contmue to have effect after such explratlon

>
T

47. SIGNATURE

~ 46.5. This Agreement is signed by the Parties on the dates and at the places indicated

below.

46.6. This Agreement may be executed in counterparts, each of which shall be deemed an
original, and both of which together shall constitute one and the same as at the date
of signature of the Party last signing one of the counterparts.
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46.7. The persons signing this Agreement warrant their authority to do so.

46.8. The Parties record that it is not required for this Agreement to be valid and enforceable
that a Party shall initial the pages of this Agreement and/or have his/her signature of

this Agreement verified by a witness.

SIGNED at on 2020.

For and on behalf:
MANGAUNG METROPOLITAN MUNICIPALITY

SIGNED at 2020.

“Fora d on behalf of:
CENTLEC (SOC) LIMITED

Signature

Name of Signatory:

Designation of Signatory:
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SCHEDULE A - SERVICES

1.

Core Services

The Service Provider shall take control and manage the Assets for the provision of the

following core services:

1.1. Distribution network infrastructure, including all substations, underground

cabling, and overhead cabling and poles;

1.2 Metering;
1.3. Customer management;
-1.4. Revenue, including vending poi

2. Non-core Services

The Service Provider shall control and m he Assets for the provision of the
P

following non-core services:#

2.1. Public lighting, includihggstreetwi;i/ i igh mast lighting.

o

2,
) %
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SCHEDULE B - SERVICE PERFORMAMCE LEVELS

(2020/2021 COUNCIL APPROVED IDP TO BE ATTACHED)
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SCHEDULE C - ANNUAL BUDGET

(COUNCIL APPROVED ANNUAL BUDGET OF 2020/2021 TO BE ATTACHED)

P

54



SCHEDULE D - BUSINESS PLAN

(COUNCIL APPROVED BUSINESS PLAN LINKED TO THE IDP FOR 2020/2021 to be
ATTACHED)
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SCHEDULE E - FINANCIAL PERFORMANCE TARGET FRAMEWORK

In the time being whilst a financial contribution model and formula is being developed Service

Provider will comply with the following financial performance targets.

Revenue Collection

A proportional amount per month based on the approved budget of Service Provider. Revenue

collection Rate must not be below 95%.

Direct Revenue Contribution to the MMM

payment table or formula below:

TOTAL REVENUE

Compensation for use of assets

Cash payments

The Service Provider shall budget for the minimum amount of R000. 00 per quarter as revenue
contribution to MMM.

In the event the minimum surplus revenue is accumulated R 000 00.00 in a specific quarter, any
net surplus may with the written permission of the Municipal Manager be invested by the Service

Provider towards Eskom and further development.
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BULK PAYMENTS TO ESKOM

The Service Provider will continue to pay bulk accounts to Eskom and without default.

ADJUSTMENTS TO REVENUE CONTRIBUTIONS

The parties will from time to time closely monitor the financial performance of the service in the
rdingly adjust figures as per

meetings envisaged in clause 44 of this agreement and may ac
prevailing performance circumstances. Such adjustments will* ccounted and included as part

of budget adjustment processes.
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